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Introduction   

In January 2014, the Centers for Medicare & Medicaid Services promulgated a final federal rule (CMS-2249-F and CMS 

2296-F) to ensure that individuals receiving long term services and supports (LTSS) through home and community based 

services (HCBS) programs under 1915(c) and  1915(i) have full access to the greater community, including opportunities to 

seek employment and work in competitive integrated settings, engage in community life, control personal finances and 

receive services in the community to the same degree as individuals not receiving Medicaid HCBS. 

West Virginia underwent the process of developing a transition plan pursuant to 42 CFR 441.301(c)(6) that contained the 

actions the State took to bring all West Virginia waivers into compliance with requirements set forth in 42 CFR 

441.301(c)(4-5).  West Virginia has three HCBS waivers:  Aged and Disabled Waiver (ADW), Individuals with Intellectual 

and/or Developmental Disabilities Waiver (IDDW) and Traumatic Brain Injury Waiver (TBIW). West Virginia is working with 

the various providers, participants, guardians, and other stakeholders engaged in HCBS to implement the proposed 

transition plan. ¢Ƙƛǎ ŘƻŎǳƳŜƴǘ ǎǳƳƳŀǊƛȊŜǎ ǘƘŜ ǎǘŜǇǎ ²Ŝǎǘ ±ƛǊƎƛƴƛŀΩǎ .ǳǊŜŀǳ ŦƻǊ aŜŘƛŎŀƭ {ŜǊǾƛŎŜǎ ό.a{ύ ǳƴŘŜǊǘƻƻƪ ǘƻ 

develop the transition plan as well as planned activities related to compliance.   

Phase I  

Regulatory Review  

This review has been conducted in two sections.  To begin the transition plan development process, BMS conducted a 

review of the HCBS services provided by the current West Virginia waivers impacted by the new rule (Exhibit 1) as well as 

ǘƘŜ ǿŀƛǾŜǊǎΩ ǎǳǇǇƻǊǘƛƴƎ ŘƻŎǳƳŜƴǘŀǘƛƻƴ όƻǇŜǊŀǘƛƻƴ ƳŀƴǳŀƭǎΣ ŀuthorizing legislation, waiver applications, etc.).  The State 

used CMS guidance documents, particularly άSummary of Regulatory Requirements for Home and Community Based 

Settingsέ to guide the analysis.   The West Virginia Department of Health and Human Resources (WVDHHR) 

Recommendations from the HCBS Regulatory Review were first published on the BMS Website 2/5/15 (Appendix A).   To 

complete the process, a Crosswalk for the Systemic Assessment for the West Virginia HCBS State Transition Plan was also 

developed in 1/31/16.  (Appendix B).   

Services provided by licensed entities were identified for all three waivers. There were no categories or settings that were 

presumed de facto to comply with the rule.   The ADW and the TBIW do not offer services at licensed settings.  All services 

are in home or in the community.  Exhibit 1 lists the services provided by all three waivers and identifies services that may 

be provided in licensed behavioral health sites.  Of the services listed only the IDDW services of Facility Based Day 

Habilitation and Pre-Vocational services must be provided in a Licensed Behavioral Health Center.  While some other 

services as noted may be provided in a licensed site, this is not mandatory according to the IDDW Manual.  All licensed 

settings where services are provided are assessed for compliance with the HCBS federal requirements.  

Exhibit 1  

HCBS 
Waiver  

Service/Setting 
Type 

Service may 
be 
provided in:  
Licensed 
Behavioral 
Health 
Center Non-

Service may 
be 
provided in:  
Licensed 
Behavioral 
Health 
Center 

 
 
 
Com-
muni

ty  

 
 
 
Ho
me 
setti
ng 

Original 
Approval 
Date 

Effective 
Date 

Expiration 
Date of 
Waiver  

http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Downloads/Requirements-for-Home-and-Community-Settings.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Downloads/Requirements-for-Home-and-Community-Settings.pdf
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Residential 
Facility  

Residential  
Facility  

Aged and 
Disabled 
Waiver 
Program  

¶ Case 
Management 

¶ Personal 
Assistant 
Services  

¶ Transportation 

Yes 
 
 
No 
 
 
No 

No 
 
 
No 
 
 
No 
 
 

Yes 
 
 
Yes 
 
 
Yes 

Yes 
 
 
Yes 
 
 
No 

07/01/1985 07/01/2015 6/30/2020 

Intellectua
l/  
Developm
ental 
Disabilitie
s Waiver 
Program  
 
 

¶ Case 
Management/ 
Service 
Coordination  

¶ Behavior 
Support 
Professional 

¶ Facility Based 
Day 
Habilitation* 

¶ Person -
Centered 
Support  

¶ Crisis Services 

¶ Supported 
Employment 

¶ Electronic 
Monitoring 
Surveillance 
System and On-
Site Response 

¶ Skilled Nursing - 
Nursing 
Services by a 
Licensed 
Practical Nurse 

 
 
Yes 
 
 
Yes 
 
Yes 
 
 
No 
 
 
No 
 
Yes 
 
 
No 
 
 
Yes 

 
 
Yes 
 
 
Yes 
 
No 
 
 
Yes 
 
 
Yes 
 
No 
 
 
Yes 
 
 
Yes 
 

 
 
Yes 
 
 
Yes 
 
No 
 
 
Yes 
 
 
Yes 
 
No 
 
 
Yes 
 
 
Yes 

 
 
Yes 
 
 
Yes 
 
No 
 
 
Yes 
 
 
Yes 
 
No 
 
 
Yes 
 
 
Yes 

07/01/1985 07/01/2015 6/30/2020 

Intellectua
l/  
Developm
ental 
Disabilitie
s Waiver 
Program   
Continued  
 
 

¶ Skilled Nursing- 
Nursing 
Services by a 
Registered 
Nurse 

¶ Pre-vocational 
Services 

¶ Job 
Development 

¶ Transportation 

¶ Out of Home 
Respite 

 
 
Yes 
 
 
Yes 
 
Yes 
 
No 
 
No  

 
 
Yes 
 
 
No 
 
No 
 
Yes 
 
No 

 
 
Yes 
 
 
No 
 
Yes 
 
Yes 
 
Yes 

 
 
Yes 
 
 
No 
 
No 
 
Yes 
 
Yes 
 

7/1/1985 7/1/2015 6/30/2020 

Traumatic 
Brain 
Injury 

¶ Case 
Management 

Yes 
 
 

No 
 
 

Yes 
 
 

Yes 
 
 

12/23/2011 7/1/2015 6/30/2020 
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Waiver 
Program  

¶ Personal 
Attendant 
Services 

¶ Transportation 

No 
 
 
No 

No 
 
 
No 
 

Yes 
 
 
No 

Yes 
 
 
Yes 

  

During this review process, BMS conducted interviews of key West Virginia staff conducting waiver implementation to 

identify strengths and areas for potential growth for the State for inclusion within the report and transition plan.  

Public/Stakeholder Input  

To promote transparency and encourage stakeholder buy-in and input, West Virginia BMS solicited public/stakeholder 

input through three main channels: website, publication in the legal section of the StateΩǎ ƭŀǊƎŜǎǘ ƴŜǿǎǇŀǇŜǊ and a public 

forum.  Additionally, BMS sent emails to all stakeholdersΩ groups asking them to post the flyer referencing the public 

comment periods and to share the information with the persons they served. Although CMS required only two forms of 

public comment, BMS utilized three or four forms of public comment.  There was a total of three comment periods each 

using a similar format.  They were November 26, 2014 to December 26, 2014, June 13, 2016 through July 13, 2016, and 

July 1, 2018 through July 30, 2018.  The Public forum was not held for the 2018 comment period due to low public 

response at the first two sessions.   

Website  
From the period of November 26, 2014 to December 26, 2014, West Virginians were invited to comment on the first 

version of the proposed Statewide and waiver-specific transition plans drafted by BMS.  A new webpage was linked from 

the HCBS home page of the BMS website and was developed for posting the public notice (Appendix C). In addition to the 

current waivers and proposed transition plans, individuals could also access materials related to background 

information/documents on the new rule, multiple contact information channels to provide comment (email, phone and 

mailing address) on the public notice webpage.  Upon posting the public notice to the website, BMS widely circulated the 

link and an invitation to comment to multiple ListServ and contacts (Appendix E). ListServ participants were requested to 

print the public notice and post it in a visible accessible site as well.  Agency staff were also requested to share the notice 

and information with persons they served.  It should be noted that the announcement also included a phone number 

enabling members and interested parties to call and obtain a hard copy of the transition draft.  BMS conducted a second 

30-day public comment from June 13, 2016 through July 13, 2016, following the same website format. BMS conducted a 

third 30-day public comment from July 1, 2018 through July 30, 2018, following the same website format.  

Public Forum s 
On December 12, 2014, BMS hosted a public forum to invite the general public to comment on the proposed transition 

plans.  Meeting minutes were captured for the purpose of documenting public comment and have been included in the 

full list of comments received (Appendix F).  Due to the public and open nature of the forum, BMS was unable to predict 

the level of attendee turnout.  In the event that the forum would result in a very large turnout of stakeholders, BMS 

offered a supplemental comment form (Appendix D) to collect additional comments/feedback from attendees who may 

not have an opportunity to speak during the meeting.  The meeting was advertised via many ListServ and contacts 

(Appendix E) as soon as the venue was secured.  All background/informational materials posted to the BMS website were 

also offered as hard copies at the public forum.  
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On June 22, 2016, BMS hosted a second public forum at the Bureau of Senior Services from 9 am to 12 pm and invited the 

general public to comment further on the Statewide Transition Plan.  The format of this meeting replicated the Public 

forum conducted in 2014, including documentation of public comments.  A supplemental comment form (Appendix D) 

was used after being modified with corrected dates.   

BMS did not host a third public forum due to extremely low participation at the first two forums. Even without use of this 

milieu, BMS provided three separate forms of public comment for the 2018 comment solicitation.  

Summary of Public Comments   

During the Public Comment period of November ς December 2014, several comments from the general public, including 

from family members, providers and advocacy organizations, were submitted via email.  In addition, feedback was 

provided during the public forum.  The received feedback informed BMS that additional details around provider capacity 

and provider training were needed in the plan.  In addition, considerations were submitted for BMS regarding 

communication and information dissemination to the public.  If a comment received was not addressed in the Transition 

Plan, BMS incorporated the feedback in future related activities. The list of public comments received as well as how BMS 

has addressed comments is provided in Appendix F, Section 1.  

An additional 30-day Public Comment period from June 13, 2016 to July 13, 2016 was conducted. Again, additional 

comments were received from the general public via email and the public forum.  If a comment received was not 

addressed in the Transition Plan, BMS incorporated the feedback in future related activities.  Appendix F, section 2, lists 

these comments and the BMS response to each.   

An additional 30-day Public Comment period from July 1, 2018 through July 30, 2018 was conducted. Again, additional 

comments were received from the general public via email and written comments.  If a comment received was not 

addressed in the Transition Plan, BMS incorporated the feedback in future related activities.  Appendix F, section 3, lists 

these comments and the BMS response to each.   

Ensuring Waiver Compliance with the Federal Rule  

A regulatory analysis (Appendix B) of existing West Virginia Rules, Regulations and Policies was completed.  Compliance 

with the Federal Rule was also assessed.  Appendix B contains remedial actions necessary based on these analyses.  

During the regulatory analysis, BMS also identified settings or services that did not require transition.  

This section provides details on those settings and services and is organized by sections under the regulatory 

requirements for home and community-based settings:  
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¶ CMS Descriptions for Institutional Settings and Qualities and Guidance on Settings that May Isolate Individuals  

¶ Provider Controlled Setting Elements to Assess per New Federal Requirements  

¶ tƭŀƴ ƻŦ /ŀǊŜ wŜǉǳƛǊŜƳŜƴǘǎ ŦƻǊ aƻŘƛŦƛŎŀǘƛƻƴǎ ƻǊ wŜǎǘǊƛŎǘƛƻƴǎ ƻŦ ŀ tŀǊǘƛŎƛǇŀƴǘΩǎ wƛƎƘǘǎΤ ŀƴŘ 

¶ Conflict of Interest Standards.  

CMS Descriptions for Institutional Settings and Qualities and Guidance on Settings that May 

Isolate Individuals   

¶ The Out-of-Home Respite: Agency service clearly specifies that it is not available in medical hospitals, nursing 

homes, psychiatric hospitals or rehabilitative facilities located either within or outside of a medical hospital which 

is in full support of the characteristics outlined in rule. 

¶ Services offered in both the ADW and TBIW are offered only in non-institutional settings compliant with the 

regulation.  

¶  Family Person-centered Support and Participant Directed Goods and Services do not take place in settings that are 

owned or leased by the provider.  All family person-centered support and participant directed goods and services 

are being provided in the personΩǎ ǇǊƛǾŀǘŜ ƘƻƳŜ or in the community.   

¶ Services in the Aged and Disabled and TBI waivers are not delivered at a setting owned, leased or operated by the 

ǇǊƻǾƛŘŜǊΦ  ¢ƘŜǎŜ ǎŜǊǾƛŎŜǎ ŀǊŜ ŘŜƭƛǾŜǊŜŘ ƛƴ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭΩǎ ǇǊƛǾŀǘŜ ƘƻƳŜ ƻǊ ƛƴ ǘƘŜ ŎƻƳƳǳƴƛǘȅΦ Electronic 

Monitoring/surveillance systems and on-site response services are covered in the IDDW section of the Bureau for 

Medical Services manual (513.13) December 1, 2015.  This section was included to remediate a finding of potential 

non-compliance in the November 14, 2014 Regulatory Review (Appendix A) which found that these services may 

be delivered in settings that may or may not comply with the regulations.  The December 2015 manual corrected 

the sites where this service may be provided, to assure compliance with HCBS. 

 Provider Controlled Setting Elements to Assess per New Federal Requirements  

¶ The State code ŦƻǊ ǘƘŜ L55² ǇǊƻǾƛŘŜǊΩǎ ƭƛŎŜƴǎŜŘ ōŜƘŀǾƛƻǊŀƭ ƘŜŀƭǘƘ ǎƛǘŜǎ ŘƻŜǎ ƴƻǘ ŎƻƴŦƭƛŎǘ ǿƛǘƘ ǘƘŜ LƴǘŜƎǊŀǘŜŘ 

Services Rule.   

¶ The State code for the IDDW ǇǊƻǾƛŘŜǊΩǎ ƭƛŎŜƴǎŜŘ ōŜƘŀǾƛƻǊŀƭ ƘŜŀƭǘƘ ǊŜǎƛŘŜƴǘƛŀƭ ǎƛǘŜǎ ǇǊƻǾƛŘŜǎ clear guidance 

surrounding bedroom size, furnishings and quality and goes beyond what is typical for similar regulation found in 

other States.  

¶ The State code for the IDDW also requires licensed behavioral health centers (including licensed residential 

settings) to be accessible and compliant with Title III of the Americans with Disabilities Act. 

¶ Supported Employment Services within the IDDW άare services that enable individuals to engage in paid, 

competitive employment, in integrated community settings. The services are for individuals who have barriers to 

obtaining employment due to the nature and complexity of their disabilities. The services are designed to assist 

individuals for whom competitive employment at or above the minimum wage is unlikely without such support 

and services and neeŘ ƻƴƎƻƛƴƎ ǎǳǇǇƻǊǘ ōŀǎŜŘ ǳǇƻƴ ǘƘŜ ƳŜƳōŜǊΩǎ ƭŜǾŜƭ ƻŦ ƴŜŜŘΦέ  ¢Ƙƛǎ ǎŜǊǾƛŎŜ ƛǎ Ŧǳƭƭȅ ŎƻƳǇƭƛŀƴǘ 

with community integration standards outlined in the requirements. 
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tƭŀƴ ƻŦ /ŀǊŜ wŜǉǳƛǊŜƳŜƴǘǎ ŦƻǊ aƻŘƛŦƛŎŀǘƛƻƴǎ ƻǊ wŜǎǘǊƛŎǘƛƻƴǎ ƻŦ ŀ tŀǊǘƛŎƛǇŀƴǘΩǎ wƛƎƘǘǎ 

¶ The IDDW system has a broad and very easy to understand member handbook that can be used to build upon 

West Virginia person-centered practices.   

¶ The IDDW manual provides a broad list of rights granted to waiver participants. These address more general, 

program-wide protections rather than rights associated with or pertaining to any particular service.  

¶ The TBIW manual provides a broad list of rights granted to waiver participants. These address more general, 

program-wide protections rather than rights associated with or pertaining to any particular service.  Additionally, 

Chapter 512 of the Provider Manual indicates that goals and objectives are άfocused on providing services that are 

person-centered, that promote choice, independence, participant-direction, respect, and dignity and community 

ƛƴǘŜƎǊŀǘƛƻƴΦέ 

¶ For all three waiver programs, the role of the Human Rights Committee (HRC) provides a firm foundation to the 

overall protection of basic rights and any restrictions needed to ensure health and welfare.  

¶ For IDDW, the Service Coordination service supports the requirements of the HCBS rule in principle.  The 

ŘŜŦƛƴƛǘƛƻƴ ǎǇŜŎƛŦƛŜǎ ǘƘŀǘ ŀƭƻƴƎ ǿƛǘƘ ǘƘŜ ƳŜƳōŜǊΣ ǎŜǊǾƛŎŜ ŎƻƻǊŘƛƴŀǘƛƻƴ ƛǎ άŀ ƭƛŦŜ-long, person-centered, goal-

oriented process for coordinating the supports (both natural and paid), range of services, instruction and 

ŀǎǎƛǎǘŀƴŎŜ ƴŜŜŘŜŘ ōȅ ǇŜǊǎƻƴǎ ǿƛǘƘ ŘŜǾŜƭƻǇƳŜƴǘŀƭ ŘƛǎŀōƛƭƛǘƛŜǎΧŘŜǎƛƎƴŜŘ ǘƻ ŜƴǎǳǊŜ ŀŎŎŜǎǎƛōƛƭƛǘȅΣ ŀŎŎƻǳƴǘŀōƛƭƛǘȅ ŀƴŘ 

continuity of support and services... also ensures that the maximum potential and productivity of a member is 

ǳǘƛƭƛȊŜŘ ƛƴ ƳŀƪƛƴƎ ƳŜŀƴƛƴƎŦǳƭ ŎƘƻƛŎŜǎ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ǘƘŜƛǊ ƭƛŦŜ ŀƴŘ ǘƘŜƛǊ ƛƴŎƭǳǎƛƻƴ ƛƴ ǘƘŜ ŎƻƳƳǳƴƛǘȅέΦ   

Conflict of Interest Standards 

¶ The ADW, IDDW and TBIW programs include guidance that prevents entities and/or individuals that have 

responsibility for service plan development from steering the provision of direct care waiver services to the 

agency that is responsible for service plan development. 

¶ The current language for the TBIW, IDDW and ADW programs meet the requirements of CMS.  

Phase II  

Individuals and Family Members Survey 

In addition to surveying providers of waiver services, BMS also surveyed all individuals receiving waiver services and their 

family members by sending a cover letter (Appendix J) and surveys (Appendices K for ADW and TBIW and L for IDDW).  

The survey for individuals in receipt of waiver services and their families was primarily conducted through a handout 

survey (with follow-up reminders).  To develop the survey, BMS solicited input from State agency partners overseeing 

waiver service implementation.  The survey collection was closed 12/31/15.  All members for all three waivers were 

contacted by mail and given the opportunity to complete the survey.  Persons who did not respond were contacted again 

and requested to respond.  A total of 1,251 persons responded (474 IDDW and 777 TBIW/ADW) for a response rate of 

approximately 13%.34.5% of the IDD Waiver respondents were persons receiving services.  55% of the IDD Waiver 

respondents were family members or guardians of persons receiving services.  10.5% of the respondents were advocates 

for members.   10% of the respondents did not self- identify. The survey participation rates for the IDD Waiver members 
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were also compiled based on setting categories.  57.1% lived in their family home, lived on their own or had their own 

apartment.  27.1% resided in an intensively supported setting.  10. 3% resided in a group home setting.   

ά5ŀȅέ ǎŜǘǘƛƴƎ Řŀǘŀ ǿŀǎ ŀƭǎƻ ŎƻƳǇƛƭŜŘΦ  нтΦм҈ Stated that they received facility-based day habilitation.  17.6% Stated that 

they received supported employment services in the community.   48.8 % did not receive facility-based day habilitation or 

supported employment services.  Of the 48.8% not receiving day services, 9.8% Stated that they wished such services 

were available.  Prevocational and Job Development are sub-sets of Facility Based Day Services but were not identified 

separately in the survey instrument (Appendix L).  

General information acquired as the result of this survey was used as a part of the State Transition Plan described below.  

Provider Assessment Survey 

As part of this transition plan development process, all providers were required to complete a web-based provider 

assessment survey (Appendices I and J).  The cover letter sent to providers soliciting the completion is found in Appendix 

G.  The purpose of the survey was to identify potential sites or settings that risk being noncompliant with the final rule.  

The survey was circulated from 4/1/2015 to 8/19/2015.  New settings and/or providers were added to the initial list as 

they were created.  This process is ongoing.  As survey information is gathered, BMS reviews the submitted information as 

follows to identify the following key indicators of non-compliance and to prioritize settings reviews:   

Key Indicator:  Providers that self-identify as being in compliance, but Member responses indicate 

otherwise. 

  Key Indicator:  Member responses indicate provider compliance, but Provider response indicates 

otherwise.  

Key Indicator:  Provider responses that self-identify gross non-compliance among the five requirements of 

42 CFR 441.301(c)(4)(i-v)/441.710(a)(1)(i-v)/441.530(a)(1)(i-v).  These providers are scored as 0, 3 or 4 on the 

assessment instrument. (Appendices K and N of State Transition Plan).  

Key Indicator:  Analysis of provider respondents to identify those with licensed (owned or leased settings) 

which did not respond as instructed. 

  Key Indicator:  Any provider setting for which BMS has received a complaint alleging non-compliance.   

These Key Indicators translate into Scores based as follows: 

Score of 1 No indication of an Institutional Setting AND 

  No indication of Isolating Effects AND 

Score of less than 10% for Conditions that Restrict Choice or Rights (Compliance) 

Score of 2   No indication of an Institutional Setting AND  

Score of 1-49% for Isolating Effects  AND 

Score of 10-49% for conditions that Restrict Choice or Rights  
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Score of 3   No indication of an Institutional Setting AND  

Score of 1-49% for Isolating Effects  AND 

Score of 50% or higher for conditions that Restrict Choice or Rights  

Score of 4   Any indication of an institutional setting OR 

Score of 50% or higher for Isolating Effects.  

 (Gross Non-Compliance) 

 Providers with identified Key Indicators are considered Priority I.  

Providers without identified Key Indicators and scoring 1 or 2 on the self -assessment instrument are considered Priority 

II.  

The relation of score to priority is as follows:  
 
Score   0 (no answers) Priority II 
  1  Priority II 
  2  Priority II 
  3  Priority I 
  4  Priority I 

 
 No providers were found, based on the self - survey, to be totally compliant.  Priority II (Score 1 or 2) providers 

had self-surveyed to indicate substantive compliance.  

Phase III   

STATE TRANSITION PLAN 

The State Transition Plan will be submitted to CMS on August 15, 2018.   

In January 2014, the Centers for Medicare & Medicaid Services promulgated a final federal rule (CMS-2249-F and CMS 
2296-F) to ensure that individuals receiving long term services and supports (LTSS) through home and community based 
services (HCBS) programs under 1915(c) of the Social Security Act have full access to the greater community, including 
opportunities to seek employment and work in competitive integrated settings, engage in community life, control 
personal finances and receive services in the community to the same degree as individuals not receiving Medicaid HCBS.  
West Virginia developed a transition plan pursuant to 42 CFR 441.301(c)(6) that contains the actions the State will take to 
bring all West Virginia waivers into compliance with requirements set forth in 42 CFR 441.301(c)(4-5).   

²Ŝǎǘ ±ƛǊƎƛƴƛŀΩǎ ŀǇǇǊƻŀŎƘ ǘƻ ŀƴ ŜƴǾƛǊƻƴƳŜƴǘŀƭ ǎŎŀƴ ŀƴŘ ǎǳōǎŜǉǳŜƴǘ ǘǊŀƴǎƛǘƛƻƴ Ǉƭŀƴ ƛǎ ōŀǎŜŘ ƻƴ ŎƻǊŜ ǾŀƭǳŜǎ ǘƻ ƘŜƭǇ 

individuals to access care at the riƎƘǘ ǘƛƳŜ ŀƴŘ ǊƛƎƘǘ ǇƭŀŎŜ ŀƴŘ ƛƳǇǊƻǾŜ ²Ŝǎǘ ±ƛǊƎƛƴƛŀΩǎ ŀōƛƭƛǘȅ ǘƻ ǿƻǊƪ ŜŦŦŜŎǘƛǾŜƭȅ ǿƛǘƘƛƴ 

and across systems to ensure person-centered care.  The transition plan includes action steps West Virginia intends to 

take over the course of the next five years across the three (3) waivers. 
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West Virginia Programs with Residential and Non-Residential Components 

HCBS Waiver Service/Setting Type  Original 
Approval  
Date 

Effective 
Date 

Expiratio
n Date of 
Waiver  

Aged and Disabled 
Waiver Program  

¶ Case Management 

¶ Personal Assistant Services  

¶ Transportation 

07/01/1985 07/01/2015 6/30/2020 

Intellectual/  
Developmental 
Disabilities Waiver  
Program  
 
 

¶ Case Management/ 
Service Coordination 

¶ Behavior Support Professional 

¶ Facility Based Day Habilitation 

¶ Person -Centered Support  

¶ Crisis Services 

¶ Supported Employment 

¶ Electronic Monitoring 
Surveillance System and On-Site 
Response 

¶ Skilled Nursing - Nursing Services 
by a Licensed Practical Nurse 

¶ Skilled Nursing ς Nursing Services 
by a Registered Nurse 

¶ Pre-vocational Services 

¶ Job Development 

¶ Transportation 

¶ Out of Home Respite 

07/01/1985 07/01/2015 6/30/2020 

Trauma tic Brain 
Injury Waiver 
Program  

¶ Case Management 

¶ Personal Attendant Services 

¶ Transportation 

12/23/2011 7/1/2015 6/30/2020 

 
 
 

ACTION ITEMS   

In addition to identifying assessment activities and opportunities to solicit ongoing stakeholder input, BMS identified 

opportunities for remedial actions to bring the ADW, TBIW and IDDW in compliance with the final rule. The remedial 

actions included but were not limited to activities under the following compliance areas: Provider Remediation (including 

residential and Non-residential); Outreach and Education; Quality; and Policies and Procedures.  When an action item was 

ongoing, the end date is so noted.  

Assessment  

Applicable 
Waiver  

Compliance 
Area 

Action Item  Start 
Date 

End Date Person 
Responsible  

ADW, TBIW, 
IDDW 

General 1. Conduct a review of West 
Virginia regulations and 
supporting documents across 
the 3 waiver programs with 
residential and non-

10/20/14  11/ 25/14  Bureau for 
Medical Services 
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Applicable 
Waiver  

Compliance 
Area 

Action Item  Start 
Date 

End Date Person 
Responsible  

residential settings.  Post 
Report on BMS website.   

ADW, TBIW, 
IDDW 

General 2. Develop and conduct a 
provider self-assessment 
survey across all three 
waivers; residential and non-
residential via web and mail, 
mandatory for all providers 
to complete. Perform 
analyses of survey responses. 

10/20/14  8/21/15  Bureau for 
Medical Services 

ADW, TBIW, 
IDDW 

General 3. Develop a survey for 
individuals and families to 
provide input on settings by 
type and location; residential 
and non-residential via web 
and mail. Perform analyses 
of survey responses.   

10/20/14  12/30/15  Bureau for 
Medical Services 

ADW, TBIW, 
IDDW 

General 4. Prepare a list of settings that 
meet the residential and 
non-residential 
requirements, those that do 
not meet the residential and 
non-residential 
requirements, may meet the 
requirements with changes, 
and settings West Virginia 
chooses to submit under 
CMS heightened scrutiny. 
The list will be distributed to 
provider agencies and posted 
to the website.  

10/24/14  6/1/18  Bureau for 
Medical Services 

ADW, TBIW, 
IDDW 

General 5. Post findings from the review 
of Action Item 1 and 
aggregate survey results to 
the website 

2/1/15  12/30/15  Bureau for 
Medical Services 

 

Remedial Actions  

Applicable 
Waiver  

Compliance 
Area 

Action Item  Start 
Date 

End Date Person 
Responsible  

ADW, TBIW, 
IDDW 

Provider 
Remediation - 
Residential 

¶ Incorporate the outcomes of 
the assessment of settings 
within existing licensure and 
certification processes to 
identify existing settings as 
well as potential new settings 
in development that may not 
meet the requirements of the 
rule. 

1/2/16  1/30/17  Bureau for 
Medical Services 
with assistance 
from individual 
Waiver Quality 
Councils 

ADW, TBIW, 
IDDW 

Outreach and 
Education 

¶ Provide training to 
licensure/certification staff, 
individuals and family 
members on new settings 
requirements. 

7/1/15  2/28/17  Bureau for 
Medical Services 
and the 
appropriate 
7ÁÉÖÅÒȭÓ 
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Administrative 
Services 
Organization 
(ASO)  

ADW, TBIW, 
IDDW 

Provider 
Remediation   

¶ Strengthen enrollment and 
re-enrollment procedures to 
identify settings that may 
have indicators of non-
compliance and require more 
thorough review.   

10/20/14  1/1/17  Bureau for 
Medical Services 
and the 
appropriate 
7ÁÉÖÅÒȭÓ 
Administrative 
Services 
Organization 
(ASO) 

ADW, TBIW, 
IDDW 

Outreach and 
Education 

¶ Conduct a webinar series to 
highlight the settings 
requirements (residential, 
non-residential including 
principles of person-centered 
planning). Post webinar 
archives on BMS website. 

7/1/15  3/31/17  Bureau for 
Medical 
Services, 
appropriate 
Waiver QIA and 
ASO 

ADW, TBIW, 
IDDW 

Outreach and 
Education 

¶ Provide strategic technical 
assistance by issuing fact 
ǎƘŜŜǘǎΣ C!vΩǎ ŀƴŘ ǊŜǎǇƻƴŘƛƴƎ 
to questions related to the 
implementation of the 
transition plan (action steps, 
timelines, and available 
technical assistance). 

7/1/15  1/31/17  Bureau for 
Medical 
Services, 
appropriate 
Waiver QIA and 
ASO 

ADW, TBIW, 
IDDW 

Outreach and 
Education 

¶ Provide training to enrollment 
staff to heighten scrutiny of 
new providers/facilities. 

7/1/15  1/31/17  Bureau for 
Medical 
Services, 
appropriate 
Waiver ASO and 
Office of Health 
Facility and 
Licensure 
(OHFLAC), if 
applicable 
 

ADW, TBIW, 
IDDW 

Outreach and 
Education 

¶ Develop and include ongoing 
provider training on rights, 
protections, person-centered 
thinking, and community 
inclusion.  

7/1/15  3/31/17  Bureau for 
Medical 
Services, 
appropriate 
Waiver QIA and 
ASO 

ADW, TBIW, 
IDDW 

Outreach and 
Education 

¶ Provide training to quality 
improvement system on new 
settings outcomes measures.  

7/1/15  5/30/17   Bureau for 
Medical 
Services, 
appropriate 
Waiver QIA and 
ASO 

ADW, TBIW, 
IDDW 

Outreach and 
Education 

¶ Update applicable Member 
Handbooks to strengthen 
person centered HCBS 
requirements. 

7/1/15  3/31/17   Bureau for 
Medical 
Services, 
appropriate 
Waiver QIA and 
ASO 

ADW, TBIW, 
IDDW 

Quality ¶ Quality Measures 
a. Develop or revise 

on-site monitoring 
tools to meet 

7/1/15  12/30/16  Bureau for 
Medical 
Services, 
appropriate 
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compliance (e.g. 
opportunities for 
άƛƴŦƻǊƳŜŘέ ŎƘƻƛŎŜΣ 
choice of roommate 
and setting, 
freedom from 
coercion).  

b. Include outcomes 
measures on 
settings within the 
current 1915c 
waiver quality 
improvement 
system. 

c. Build community 
character indicators 
within the 6 CMS 
Quality Assurances 
reviewed through 
the provider self-
review process. 

Waiver QIA and 
ASO 

ADW, TBIW, 
IDDW 

Quality ¶ Expand upon the QIA council 
to include responsibility to 
monitor data associated with 
meeting transition plan action 
items and outcomes data.  
Establish a baseline of 
outcomes data and measure 
throughout transition plan 
implementation.  

7/1/15  12/30/16   Bureau for 
Medical 
Services, 
appropriate 
Waiver QIA and 
ASO 
 

ADW, TBIW, 
IDDW 

Quality ¶ Crosswalk quality assurance 
tools against settings 

characteristics and person-
centered planning 
requirements to identify 
areas of potential 
enhancement to the quality 
improvement system.   

7/1/15  12/31/16   Bureau for 
Medical 
Services, 
appropriate 
Waiver QIA and 
ASO 
 

IDDW Policies and 
Procedures 

¶ Modify regulations to ensure 
community characteristics are 
reflected across IDDW waiver 
services with particular 
attention on ISS, group 
homes and specialized family 
care homes as well as facility-
based day habilitation.   

7/1/15  5/1/18   Bureau for 
Medical 
Services, IDDW 
Waiver QIA and 
ASO 
 

IDDW Provider 
Remediation 

¶ Develop a transition plan 
approval process which 
requires the provider to 
submit progress reports on 
the implementation of the 
specific setting identified. 

7/1/15  4/3/16   Bureau for 
Medical 
Services, IDDW 
Waiver QIA and 
ASO 
 

IDDW Provider 
Remediation 

¶ Prepare a formal letter 
indicating the need for the 
provider to develop a 
transition plan for EACH 
setting.  Include guidance and 
a template transition plan 

7/1/15  4/3/16   Bureau for 
Medical 
Services, IDDW 
Waiver QIA and 
ASO 
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that requires action steps and 
timelines for compliance. 

IDDW Provider 
Remediation 

¶ Develop a plan to manage 
non-compliance with the 
transition plans submitted by 
providers (e.g. disenrollment, 
sanctions).  Include a decision 
flow and timeline within the 
management plan. Connect 
the plan with the quality 
improvement system. Assist 
providers in either becoming 
compliant or being 
terminated as a provider of 
HCBS because they are 
unable to become compliant. 

7/1/15  3/1/17   Bureau for 
Medical 
Services, IDDW 
Waiver QIA and 
ASO 
 

IDDW Provider 
Remediation 

¶ Using lessons learned from 
the StateΩǎ aCt ǇǊƻƎǊŀƳΣ 
develop a process for helping 
individuals to transition to 
new settings as appropriate. 

7/1/15  7/1/17   Bureau for 
Medical 
Services, IDDW 
Waiver QIA and 
ASO and WV 
MFP 
 

IDDW Provider 
Remediation 

¶ Building upon the MFP 
program, develop a housing 
strategic plan to address the 
potential need for transition 
to new housing as well as 
prepare the LTSS system for 
future need. 

7/1/15  3/1/17   Bureau for 
Medical 
Services, IDDW 
Waiver QIA and 
ASO and WV 
MFP 
 

IDDW Provider 
Remediation 

¶ Work with the stakeholder 
group to 
a) Identify challenges and 

potential solutions to 
support provider 
changes that may be 
necessary. 

b) Develop a toolkit for 
provider use that 
includes housing 
resources and person-
centered planning 
strategies. 

7/1/15  1/1/16   Bureau for 
Medical 
Services, IDDW 
Waiver QIA and 
ASO and WV 
MFP 
 

IDDW Provider 
Remediation 

¶ Require provider owned or 
controlled residences to 
ensure residentsΩ rights are 
protected by legally binding 
agreements (lease or other). 

7/1/15  7/1/18   Bureau for 
Medical 
Services, IDDW 
Waiver QIA and 
ASO and WV 
MFP 
 

IDDW Provider 
Remediation 

¶ Develop template leases, 
written agreements or 
addendums to support 
providers in documenting 
protections and appeals 
comparable to those provided 
under West Virginia landlord 
tenant law.  Ensure that 
written language describes 
the required environment to 

7/1/15  7/1/18   Bureau for 
Medical 
Services, IDDW 
Waiver QIA and 
ASO and WV 
MFP 
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comply such as locked doors 
and use of common areas. 

IDDW Provider 
Remediation- 
Non-Residential 

¶ Develop strategies for moving 
away from more congregate 
employment to naturally 
occurring learning 
environments and access to 
community activities and 
events.   Build upon the 
supported employment 
model by including more 
person-centered and 
inclusionary supports 
including access to a variety 
of settings for participants to 
interact with non-disabled 
individuals (other than those 
individuals who are providing 
services to the participant) to 
the same extent that 
individuals employed in 
comparable positions would 
interact. 

7/1/15  3/31/17  Bureau for 
Medical 
Services, 
IDDWW QIA, 
ASO and WV 
Employment 
First through 
WV 
Developmental 
Disabilities 
Council 

IDDW* Provider 
Remediation 

¶ Develop a site visit and 
compliance protocol to 
validate provider assessments 
and remediate provider 
compliance issues. 

9/1/15  3/31/16  Bureau for 
Medical Services  

IDDW* Provider 
Remediation 

¶ Conduct site visits and 
implement remedial actions. 

8/25/15  1/12/18  Bureau for 
Medical 
Services: ASO 

IDDW* Provider 
Remediation 

¶ Develop a process for 
heightened scrutiny as part of 
the compliance protocol and 
using information gathered 
through validation and 
remedial action.  

12/1/15  9/1/16  Bureau for 
Medical Services 

IDDW* Provider 
Remediation 

¶ Implement heightened 
scrutiny process including any 
necessary request for CMS 
review.  

6/1/17  9/1/16  Bureau for 
Medical Services 

IDDW* Provider 
Remediation 

¶ Implement relocation process 
as needed.  

6/1/17  Ongoing Bureau for 
Medical Services 

  

Public Input, Stakeholder Engagement and Oversight  

Applicable 
Waiver  

Compliance 
Area 

Action Item  Start 
Date 

End 
Date 

Person 
Responsible  

ADW, TBIW, IDDW Oversight 1. Convene a subcommittee 
across the WV Bureau for 
Medical Services to monitor 
the implementation of the 
transition plan. 

10/20/14  9/1/16  Bureau for 
Medical Services 

ADW, TBIW, IDDW Oversight 2. Develop a communication 
strategy to manage the public 
input required by the rule as 
well as ongoing 

10/20/14  Ongoing Bureau for 
Medical Services 
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communication on the 
implementation of the 
transition plan.  Adapt the 
strategy to different 
audiences including State 
legislators.  

ADW, TBIW, IDDW Stakeholder 
Engagement 

3. Reach out to providers and 
provider associations to 
increase the understanding of 
the rule and maintain open 
lines of communication. 

10/20/14  Ongoing Bureau for 
Medical Services 
and other 
stakeholder 
associations 

ADW, TBIW, IDDW Stakeholder 
Engagement 

4. Reach out to individuals, 
families and organizations 
representing these groups to 
increase the understanding of 
the rule and maintain open 
lines of communication. 

10/20/14  Ongoing Bureau for 
Medical Services  

ADW, TBIW, IDDW Stakeholder 
Engagement 

5. Create a space on an existing 
State website to post 
materials related to settings 
and person-centered 
planning. 

10/20/14  10/15/16  Bureau for 
Medical Services 

ADW, TBIW, IDDW Stakeholder 
Engagement 

6. Develop and issue required 
public notices.  Collect 
comments and summarize for 
incorporation in the transition 
plan and within 
communication tools (e.g. 
FAQs). 

10/20/14  Ongoing Bureau for 
Medical Services 

ADW, TBIW, IDDW Stakeholder 
Engagement 

7. Convene a cross-disability 
workgroup to identify 
solutions for compliance that 
represents all stakeholders  
including individuals, families, 
advocates and providers, 
among others 

6/1/15  Ongoing Bureau for 
Medical Services 
and other 
stakeholder 
associations 

ADW, TBIW, 
IDDW* 

Stakeholder 
Engagement 

8. Post updates to the Statewide 
transition plan at least 
annually seeking feedback on 
progress made and lessons 
learned.  

9/1/15  Ongoing Bureau for 
Medical Services 

ADW,TBIW,IDDW* Stakeholder 
Engagement  

9. Develop an external 
stakeholder process and 
innovation dissemination 
strategy using the existing 
quarterly provider update 
schedule as a starting point. 

9/1/15  10/1/16  Bureau for 
Medical Services 
and other 
stakeholder 
associations  

ADW,TBIW, 
IDDW* 

Oversight 10. Facilitate Quality Council 
monitoring of STP progress 
and identification of 
innovations for dissemination 

1/1/16  Ongoing Bureau for 
Medical Services 
and other 
stakeholder 
associations 

 

Milestones for Implementation  

 

Milestones for Implementation of the State Transition Plan with cross reference to Remedial Actions if warranted:   
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WV O1.0 Completion of Systemic Assessment Conduct a review of West Virginia regulations and supporting 

documents across the 3 waiver programs with residential and non-residential settings. Post Report on BMS website.   

WV 02.0 Complete modifying rules and regulations, including provider manuals, inspection manuals, procedures, 

laws, qualification criteria, etc.  Implement the HCBS setting evaluation tool designed to conduct setting reviews of 

providers of HCBS, including prompts for ensuring HCBS are provided in settings that offer employment and work in 

competitive integrated settings.   

WV02.1   Strengthen enrollment and re-enrollment procedures to identify settings that may have indicators 

of non-compliance and require more thorough review.   

WV02.2  IDDW - Building upon the MFP program, develop a housing strategic plan to address the potential 

need for transition to new housing as well as prepare the LTSS system for future need.   

WV02.3  Update applicable Member Handbooks to strengthen person centered HCBS requirements.   

WV02.4  Revise the service definition of Personal Attendant Services in the policy manual for the TBIW and 

Personal Assistance/Homemaker for the ADW to include language that supports the use of this service to promote 

ƛƴŘƛǾƛŘǳŀƭǎΩ ƛƴǘŜƎǊŀǘƛƻƴ ƛƴ ŀƴŘ ŀŎŎŜǎǎ ǘƻ ǘƘe greater community.   

WV02.5  IDDW - Develop template leases, written agreements or addendums to support providers in 

documenting protections and appeals comparable to those provided under West Virginia landlord tenant law. Ensure that 

written language describes the required environment to comply such as locked doors and use of common areas.   

WV02.6  IDDW - Require provider owned or controlled residences to ensure residents rights are protected 

by legally binding agreements (lease or other).   

WV02.7  IDDW - Modify regulations to ensure community characteristics are reflected across IDDW waiver 

services with attention on ISS, group homes and specialized family care homes as well as facility-based day habilitation.   

WV03.0  Effective date of new rules and regulations: 50% complete.   

WV04.0 Effective date of new rules and regulations: 100% complete.   

WV05.0 Completion of site-specific assessment.  Prepare a list of settings that meet the residential and non-

residential requirements, those that do not meet the residential and non-residential requirements, may meet the 

requirements with changes, and settings West Virginia chooses to submit under CMS heightened scrutiny. The list will be 

distributed to provider agencies and posted to the website.  

WV06.0 Incorporate results of settings analysis into final version of the STP and release for public comment.  

Incorporate the outcomes of the assessment of settings within existing licensure and certification processes to identify 

existing settings as well as potential new settings in development that may not meet the requirements of the rule. 

 WV06.1  Completion of site visits.  Completion of Priority I and II site visits.  Completion of Priority I site 

visits.  Completion of Priority II site visits.  Conduct site visits and implement remedial actions.  
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WV06.2  Incorporate results of settings analysis into final version of the STP and release for public 

comment  

WV07.0 Submit final STP to CMS 

WV08.0 Completion of residential provider remediation: 25% There are 50 residential settings that fall under this 

rule. 17 were non-sample. (34%) Of 33 sampled settings, as of 3/10/18, all were in compliance.  

WV09.0 Completion of residential provider remediation: 50% There are 50 residential settings that fall under this 

rule. 17 were non-sample. (34%) Of 33 sampled settings, as of 3/10/18, all were in compliance.  

WV10.0 Completion of residential provider remediation: 75% There are 50 residential settings that fall under this 

rule. 17 were non-sample. (34%) Of 33 sampled settings, as of 3/10/18, all were in compliance.  

WV11.0 Completion of residential provider remediation: 100% There are 50 residential settings that fall under 

this rule. 17 were non-sample. (34%) Of 33 sampled settings, as of 3/10/18, all were in compliance.  

WV11.1  Develop a plan to manage non-compliance with the transition plans submitted by providers (e.g. 

disenrollment, sanctions). Include a decision flow and timeline within the management plan. Plan is connected with the 

quality improvement system and contains provisions to assist providers in either becoming compliant or being terminated 

as a provider of HCBS because they are unable to become compliant. This is contained in Appendix M.   

WV11.2  Require provider owned or controlled residences to ensure residents rights are protected by 

legally binding agreements (lease or other). 

WV12.0 Completion of nonresidential provider remediation: 25% All nonresidential settings passed as of 1/5/18. 

WV13.0 Completion of nonresidential provider remediation: 50% All nonresidential settings passed as of 1/5/18. 

WV14.0 Completion of nonresidential provider remediation: 75% All nonresidential settings passed as of 1/5/18. 

WV15.0 Completion of nonresidential provider remediation: 100% All nonresidential settings passed as of 

1/5/18.  

IDDW ς Develop a plan to manage non-compliance with the transition plans submitted by providers (e.g. 

disenrollment, sanctions). Include a decision flow and timeline within the management plan. Plan is connected 

with the quality improvement system and contains provisions to assist providers in either becoming compliant or 

being terminated as a provider of HCBS because they are unable to become compliant. This is contained in 

Appendix M.   

WV16.0 Identification of settings that will not remain in the HCBS System.  IDDW - Using lessons learned from 

the StateΩǎ aCt ǇǊƻƎǊŀƳΣ ŘŜǾŜƭƻǇ ŀ ǇǊƻŎŜǎǎ ŦƻǊ ƘŜƭǇƛƴƎ ƛƴŘƛǾƛŘǳŀƭǎ ǘƻ ǘǊŀƴǎƛǘƛƻƴ ǘƻ ƴŜǿ ǎŜǘǘƛƴƎǎ ŀǎ ŀǇǇǊƻǇǊƛŀǘŜΦ 

 WV16.1  Prepare a list of settings that meet the residential and non-residential requirements, those that 

do not meet the residential and non-residential requirements, may meet the requirements with changes, and settings 

West Virginia chooses to submit under CMS heightened scrutiny. The list is distributed to provider agencies and posted to 

the website. 
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WV17.0 Identification of settings that overcome the presumption and will be submitted for heightened scrutiny 

and notification to provider.  Prepare a list of settings that meet the residential and non-residential requirements, those 

that do not meet the residential and non-residential requirements, may meet the requirements with changes, and 

settings West Virginia chooses to submit under CMS heightened scrutiny. The list is distributed to provider agencies and 

posted to the website. 

WV18.0 Complete gathering information and evidence on settings requiring heightened scrutiny that it will 

present to CMS.  

Develop a process for heightened scrutiny as part of the compliance protocol and using information gathered 

through validation and remedial action. 

 IDDW ς Implement heightened scrutiny process including any necessary request for CMS review. 

WV19.0 Incorporate list of settings requiring heightened scrutiny and information and evidence referenced 

above into the final version of STP and release for public comment.  This issue is incorporated into the State Transition 

Plan, Appendix M, Section 8. There have been no settings identified as of 3/18/18. 

WV20.0 Submit STP with Heightened Scrutiny information to CMS for review.  There have been no settings 

identified as of 6/1/18. 

WV 21.0 Complete notifying member, guardians, case managers, facility support staff and any other identified 

responsible parties that the setting is not in compliance with HCBS settings requirements and that relocation or 

alternate funding sources need to be considered: 25% There have been no provider settings identified as not in 

compliance and unable or unwilling to attain compliance. Should this occur in the future, as a part of the review protocol 

delineated in Appendix M, the procedure will be followed as described. 

WV 22.0 Complete notifying member, guardians, case managers, facility support staff and any other identified 

responsible parties that the setting is not in compliance with HCBS settings requirements and that relocation or 

alternate funding sources need to be considered: 50% There have been no provider settings identified as not in 

compliance and unable or unwilling to attain compliance. Should this occur in the future, as a part of the review protocol 

delineated in Appendix M, the procedure will be followed as described. 

WV 23.0 Complete notifying member, guardians, case managers, facility support staff and any other identified 

responsible parties that the setting is not in compliance with HCBS settings requirements and that relocation or 

alternate funding sources need to be considered: 75% There have been no provider settings identified as not in 

compliance and unable or unwilling to attain compliance. Should this occur in the future, as a part of the review protocol 

delineated in Appendix M, the procedure will be followed as described. 

WV 24.0 Complete notifying member, guardians, case managers, facility support staff and any other identified 

responsible parties that the setting is not in compliance with HCBS settings requirements and that relocation or 

alternate funding sources need to be considered: 100% There have been no provider settings identified as not in 

compliance and unable or unwilling to attain compliance. Should this occur in the future, as a part of the review protocol 

delineated in Appendix M, the procedure will be followed as described. 
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WV25.0 Complete beneficiary relocation or alternate funding across providers: 25% There have been no provider 

settings identified as not in compliance and unable or unwilling to attain compliance. Should this occur in the future, as a 

part of the review protocol delineated in Appendix M, the procedure will be followed as described. 

WV26.0 Complete beneficiary relocation or alternate funding across providers: 50% There have been no provider 

settings identified as not in compliance and unable or unwilling to attain compliance. Should this occur in the future, as a 

part of the review protocol delineated in Appendix M, the procedure will be followed as described. 

WV27.0 Complete beneficiary relocation or alternate funding across providers: 75% There have been no provider 

settings identified as not in compliance and unable or unwilling to attain compliance. Should this occur in the future, as a 

part of the review protocol delineated in Appendix M, the procedure will be followed as described. 

WV28.0 Complete beneficiary relocation or alternate funding across providers: 100% There have been no 

provider settings identified as not in compliance and unable or unwilling to attain compliance. Should this occur in the 

future, as a part of the review protocol delineated in Appendix M, the procedure will be followed as described. 

Quarterly progress reports will be provided to CMS subsequent to final approval of the State Transition Plan.   

Initial Provider/Setting Reviews  

Information acquired as the result of the Member, Provider and Stakeholder surveys was used as a part of the site/setting 

review procedure. (Appendix M). Actual site visits have revealed that some providers misidentified or failed to complete 

surveys on actual sites. When this was discovered, the data base for sites was updated. How the agency responded to the 

survey was not altered.  Note:  unlicensed residences are private homes. 

BMS conducted initial on-site visits or reviews for all Facility Based Day Habilitation and Supported Employment settings.  

(Completion date 1/5/2018) 

Site visits were conducted for all residential settings housing 4 or more individuals.  (Completion date 1/12/2018)   

Site visits were conducted for 50% of all 1-3 bed settings.  All Priority I 1-3 bed settings were reviewed. A random 

sample of Priority II settings identified additional 1-3 bed settings with the sample skewed to assure that all providers 

have at least one setting reviewed.  It was recognized that the percentage of site visits conducted for Priority II settings 

exceeded the 50% target in order to assure that all providers had at least one setting review.   (Completion date was 

1/12/2018). 

Follow up visits were conducted for all settings not found in compliance.  The timelines were based on Plan of 

Compliance Dates.   

Annual reviews (and follow-ups if necessary) will be conducted for all settings in subsequent years by the ASO.   

Any new providers or settings will receive their initial review by BMS.  When BMS has determined that the 

provider/setting is compliant with the HCBS Integrated Services Rule, the provider/setting is referred to the ASO and all 

subsequent reviews and follow-ups if necessary will be conducted by the ASO.   

In addition, all residential settings (whether licensed or not) where HCBS services are provided are visited and 

ǊŜǾƛŜǿŜŘ ōȅ ǘƘŜ ƳŜƳōŜǊΩǎ {ŜǊǾƛŎŜ /ƻƻǊŘƛƴŀǘƻǊ ƳƻƴǘƘƭȅΦ   Appendix  O contains the form used by the Service Coordinator 

to document the review of member rights, needs and compliance with the Integrated Services Rule.  This form is also used 
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for the Bi-monthly Service Coordinator visit to Day Habilitation, Pre-vocational, Job Development and Supported 

Employment settings, again to insure member rights, needs being met and compliance with the Integrated Services Rule.  

Setting Review Procedure  

The Protocol for review of settings is included in Appendix M.  It contains the following sections: 

1.  Purpose of the Protocol 

2. Member and Provider Data Analysis  

3. Validation Process for Provider Responses and Key Indicators 

4. Setting/Site Visits and Revisits   

5. Individual Setting/Site Visit Procedures  

6. Plan of Compliance 

7. Review of Assessment Results and Follow-up 

8. Heightened Scrutiny if Necessary 

9. Transition of Members to Integrated Settings  

10.  On Going Monitoring  

11.  Ongoing Reports  

Each distinct setting/address received a separate review and report. Providers received multiple reports if they owned or 

leased more than one setting.  In addition, when a provider had multiple settings a policy/procedure review was 

conducted for the whole agency.  This eliminated the redundancy of policy/procedure reviews in each setting.  Appendix 

M includes the assessment instruments and forms used for each type of review.  

Subsequent to 1/12/2018, the ASO/KEPRO assumed the setting review function.   The Survey Protocol (Appendix M) was 

shared with KEPRO staff to assure consistency with the survey process.   KEPRO staff also follow this protocol and received 

training in its implementation.  

Heightened Scrutiny Overview  

As the State reviewed each distinct setting/address, settings were ǎƻǊǘŜŘ ƛƴǘƻ ƻƴŜ ƻŦ ŦƛǾŜ ŎŀǘŜƎƻǊƛŜǎΣ ƻǊ ΨōǳŎƪŜǘǎΩΦ   ¢ƘŜǎŜ 

included:  

1) The setting meets the HCBS characteristics and is compliant. 

 2) The setting does not currently meet HCBS characteristics but intends to become compliant with remediation.  

3) The setting cannot meet the HCBS characteristics.  

4)  The setting is presumptively institutional and is determined incompatible with HCBS.  

 5)  Settings that are Intermediate Care Facilities for Individual with Intellectual Disabilities (ICFs/IID), Institutions 

for Mental Disease (IMD), Nursing Facility (NF) or Hospitals do not provide HCBS and were not subject to transition.  

The State of West Virginia worked with Settings in Category 2 to monitor their plans to come into compliance.  Repeat 

Annual Monitoring and Follow-Ups of settings that fall in Category 1 and 2 assure continued compliance. If a setting is 

unable or unwilling to become compliant with remediation, as determined by on-site review of the setting, then it will be 

submitted to CMS for a heightened scrutiny review at the time this determination is made.  Evidence compiled by the 
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State will accompany this submission.  This evidence will include review documents, stakeholder interviews and 

comments and other evidence as necessary.  At present there are no such deemed settings. 

Settings deemed during the review process, to be in Category 3 or 4 are presumptively non-HCBS settings.  

Settings that are in Category 5 are not included in the State Transition Plan.   

Appendix M provides an overview of this process from the provider perspective.   It addresses times when the setting 

review finds that the site is not HCBS compliant and the BMS actions to be taken.   

Transition of Members Overview  

Should a review determine that a setting does not meet the characteristics necessary for HCBS, the provider setting will 

be dis-enrolled from the Medicaid program.  Notification to the provider will be by certified mail as well as electronically.  

The provider is responsible for notification of members, with all correspondence or contacts copied to the Bureau for 

Medical Services.  BMS will also notify the individual members, to assure that all stakeholders are notified of the dis-

enrollment.   

While the transitions of members to other providers or settings will begin as soon as the provider is notified, the provider 

will have 60 calendar days from the date of the notification to assist individuals to transition to other services and/or 

settings that do comply with the Rule.  The Provider will have 10 calendar days from the date of its notification of 

disenrollment to notify all participants of the disenrollment and actions the provider will take to ensure person centered 

planning. BMS will be copied on all provider to member correspondence.   The ASO will also notify the member within 10 

calendar days of the date of notification.  

Individuals may remain at the setting, but HCBS services may not be billed for that individual.  Individual team meetings 

will be held and the individual and their legal representative (if applicable) will make the final choice of available 

settings/sites.  Provider disenrollment will occur at the end of the 45 days or when all members are successfully 

transitioned. 

 Within 30 working days of the date of the notification, the provider will submit to BMS an Agency Transition Plan.  This 

plan will list 1) setting location which is non-compliant; 2) the member(s) by name and Medicaid Number; 3) the service(s) 

provided to each listed member; 4) the date for the Critical Juncture transition meeting for each listed member; 5) The 

result of the meeting including setting/location of services that do comply with the rule; 6) The date of the change of 

provider/setting.  The proǾƛŘŜǊ ǿƛƭƭ ǎǳōƳƛǘ ǳǇŘŀǘŜǎ ǘƻ ǘƘŜ !ƎŜƴŎȅΩǎ ¢Ǌŀƴǎƛǘƛƻƴ Ǉƭŀƴ ǿŜŜƪƭȅ ǘƻ .a{Σ ŎƻƳǇƭŜǘƛƴƎ ƛǘŜƳǎ п-6 

as these events occur.  This plan update will be provided to BMS until all member transitions are complete.  

BMS shall be copied on all correspondence with members and/or families.   

The provider will hold a general informational meeting for all members, legal representatives and other interested parties.  

BMS will attend this meeting to answer any questions.  Members will also be encouraged to call BMS should they have 

any questions with BMS contact information made available to all affected members at Critical Juncture meetings and on 

the BMS website.  

Should an individual member request assistance beyond that given by the provider, BMS will assist the member in the 

timely transition to another provider and/or setting.  Requests should be made through phone, email or letter.  In isolated 

instances, BMS may extend the 60-day transition period for an individual member to assure that there is no interruption 
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of services to the individual member.  It is anticipated that approximately 10% of members in an affected setting would 

have need of some mode of direct intervention from BMS. 

This procedure would also apply to a provider which concurs with the setting review that the site is not HCBS compliant. 

Monitoring of Ongoing Compliance 

Initial Setting Reviews and follow ups were completed 1/12/18 and all reviews conducted after that time are by the ASO,   

using the same review tool found in Appendix M, Attachment 6. The tools from Appendix M were incorporated verbatim 

into the ASO monitoring tool.   Analysis of the resulting data will be compiled annually and provided to the Quality 

Improvement Advisory Council. 

Any deficient practices discovered during the ASO reviews will be addressed in the same manner as the BMS reviews.  

There will be a Statement of Deficiencies to which the provider must respond with a Plan of Compliance.  The ASO will 

conduct a follow up review 6 months after the full review to assure compliance.  This review is announced 48 hours in 

advance.  All settings are reviewed at least annually.   

Upon completion of the initial setting reviews, the quality assessment review tool questions (Appendix M, Section 11, 

Attachments 1, 2 and 3) were compared with the setting characteristics and the Person-Centered Planning components 

to identify areas of the system in need of remediation.  Using statistical analysis of both independent and dependent 

ǾŀǊƛŀōƭŜǎΣ ŀƴŘ ǎŜŜƪƛƴƎ ŀ Ǉ Φлр ƭŜǾŜƭ ƻŦ ǎƛƎƴƛŦƛŎŀƴŎŜΣ ŀǊŜŀǎ ƻŦ LƴǘŜƎǊŀǘƛƻƴΣ tŜǊǎƻƴ /ŜƴǘŜǊŜŘ {ŜǊǾƛŎŜǎΣ tǊƛǾŀŎȅ ŀƴŘ /Ƙƻice 

were compared and contrasted among the types of settings reviewed.  Sub-areas of analysis to be queried were 

determined based on the recommendations of the Quality Improvement Advisory Council.  The results of these analyses 

gave the stakeholders information on the areas and topics for retraining, increased monitoring and trends. These analyses 

will be ongoing and completed at least annually.  Appendix N contains the first of these analyses.  

Building Capacity for Increased Non-Disability Specific Setting Access 

The revised West Virginia IDD Waiver Manual, effective February 2, 2018, specifies that services to IDD Waiver members 

be provided in integrated, non-disability specific settings.  These include but are not limited to:  

/ƘŀǇǘŜǊ рмоΦфΦм  ά¢ǊŀŘƛǘƛƻnal Service OptionΧΦThese services are provided in natural settings where the person who 

ǊŜŎŜƛǾŜǎ ǎŜǊǾƛŎŜǎ ǊŜǎƛŘŜǎ ŀƴŘ ǇŀǊǘƛŎƛǇŀǘŜǎ ƛƴ ŎƻƳƳǳƴƛǘȅ ŀŎǘƛǾƛǘƛŜǎΦέ 

/ƘŀǇǘŜǊ рмоΦмрΦм  άCŀŎƛƭƛǘȅ-Based Day Habilitation must be based at the licensed site, but the person may access 

community services and activities from the licensed siteΧΦǎŜǊǾƛŎŜǎ ƛƴŎƭǳŘŜΧǳǎŜ ƻŦ ŎƻƳƳǳƴƛǘȅ ǎŜǊǾƛŎŜǎ ŀƴŘ ōǳǎƛƴŜǎǎŜǎΧέ 

/ƘŀǇǘŜǊ рмоΦмрΦо  άWƻō 5ŜǾŜƭƻǇƳŜƴǘΧƳŀȅ ōŜ ǇǊƻǾƛŘŜŘ όƛƴύ ŎƻƳƳǳƴƛǘȅ ǎŜǘǘƛƴƎǎΣ ŀƴŘκƻǊ ƛƴǘŜƎǊŀǘŜŘ ŜƳǇƭƻȅƳŜƴǘ ǎŜǘǘƛƴƎ 

όǎƛŎύΦέ 

ChŀǇǘŜǊ рмоΦмрΦп  ά{ǳǇǇƻǊǘŜŘ 9ƳǇƭƻȅƳŜƴǘ {ŜǊǾƛŎŜǎΧŀǊŜ ǎŜǊǾƛŎŜǎ ǘƘŀǘ ŜƴŀōƭŜ ƛƴŘƛǾƛŘǳŀƭǎ ǘƻ ŜƴƎŀƎŜ ƛƴ ǇŀƛŘΣ ŎƻƳǇŜǘƛǘƛǾŜ 

ŜƳǇƭƻȅƳŜƴǘΣ ƛƴ ƛƴǘŜƎǊŀǘŜŘ ŎƻƳƳǳƴƛǘȅ ǎŜǘǘƛƴƎǎΧǇǊƻǾƛŘŜŘ ƛƴ ŀƴ ƛƴǘŜƎǊŀǘŜŘ ŎƻƳƳǳƴƛǘȅ ǿƻǊƪ ǎŜǘǘƛƴƎ ŀƴŘ Ƴŀȅ ƴƻǘ ōŜ 

provided in any setting owned or leased by an IDDW  Provider agency.  Most of the persons co-workers in the setting do 

ƴƻǘ ƘŀǾŜ ŘƛǎŀōƛƭƛǘƛŜǎΦέ 

/ƘŀǇǘŜǊ рмоΦмсΦм άDƻƻŘǎ ŀƴŘ {ŜǊǾƛŎŜǎ όtŀǊǘƛŎƛǇŀƴǘ 5ƛǊŜŎǘŜŘ hǇǘƛƻƴΣ Personal Options aƻŘŜƭύΧ{ƛǘŜ ƻŦ {ŜǊǾƛŎŜΥ ǘƘŜ ƎƻƻŘǎ 

or services are routinely pǊƻǾƛŘŜŘ ŀǘ ǘƘŜ ǇŜǊǎƻƴΩǎ ǊŜǎƛŘŜƴŎŜ ƻǊ ǘƻ ǘƘŜ ǇŜǊǎƻƴ ŀǎ ǘƘŜȅ ǇŀǊǘƛŎƛǇŀǘŜ ƛƴ ŎƻƳƳǳƴƛǘȅ ŀŎǘƛǾƛǘƛŜǎΦέ 
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/ƘŀǇǘŜǊ рмоΦмтΦмΦм άCŀƳƛƭȅ tŜǊǎƻƴ-/ŜƴǘŜǊŜŘ {ǳǇǇƻǊǘ ό¢ǊŀŘƛǘƛƻƴŀƭ hǇǘƛƻƴύΧǘƘƛǎ ǎŜǊǾƛŎŜ Ƴŀȅ ōŜ ǇǊƻǾƛŘŜŘ ƛƴ ǘƘŜ ŦŀƳƛƭȅ 

residence of the person who receives serviceǎΣ ŀ {ǇŜŎƛŀƭƛȊŜŘ CŀƳƛƭȅ /ŀǊŜ IƻƳŜΣ ŀƴŘκƻǊ ƛƴ ǘƘŜ ƭƻŎŀƭ ǇǳōƭƛŎ ŎƻƳƳǳƴƛǘȅΦέ 

/ƘŀǇǘŜǊ рмоΦмтΦмΦн άCŀƳƛƭȅ tŜǊǎƻƴ-Centered Support (Personal Options aƻŘŜƭύΧǘƘƛǎ ǎŜǊǾƛŎŜ Ƴŀȅ ōŜ ǇǊƻǾƛŘŜŘ ƛƴ ǘƘŜ 

family residence of the person who receives services, a Specialized Family Care Home, and/or in the local public 

ŎƻƳƳǳƴƛǘȅΦέ 

/ƘŀǇǘŜǊ рмоΦмтΦн άIƻƳŜ-Based Agency Person-/ŜƴǘŜǊŜŘ {ǳǇǇƻǊǘ ό¢ǊŀŘƛǘƛƻƴŀƭ hǇǘƛƻƴύΧǘƘƛǎ ǎŜǊǾƛŎŜ Ƴŀȅ ōŜ ǇǊƻǾƛŘŜŘ ƛƴ ǘƘŜ 

family residence of the person who receives services, a Specialized Family Care Home, and/or in the local public 

ŎƻƳƳǳƴƛǘȅΦέ 

/ƘŀǇǘŜǊ рмоΦмтΦо ά[ƛŎŜƴǎŜŘ DǊƻǳǇ IƻƳŜ tŜǊǎƻƴ-/ŜƴǘŜǊŜŘ {ǳǇǇƻǊǘ ό¢ǊŀŘƛǘƛƻƴŀƭ hǇǘƛƻƴύΧ¢Ƙƛǎ ǎŜǊǾƛŎŜ Ƴŀȅ ōŜ ǇǊƻǾƛŘŜŘ ƛƴ ŀ 

ƎǊƻǳǇ ƘƻƳŜ ƭƛŎŜƴǎŜŘ ōȅ hIC[!/ ŀƴŘκƻǊ ƛƴ ǘƘŜ ƭƻŎŀƭ ǇǳōƭƛŎ ŎƻƳƳǳƴƛǘȅΦέ 

/ƘŀǇǘŜǊ рмоΦмтΦпΦм ά¦ƴƭƛŎŜƴǎŜd Residential Person-/ŜƴǘŜǊŜŘ {ǳǇǇƻǊǘ ό¢ǊŀŘƛǘƛƻƴŀƭ hǇǘƛƻƴύΧ¢Ƙƛǎ ǎŜǊǾƛŎŜ Ƴŀȅ ōŜ ǇǊƻǾƛŘŜŘ 

ƛƴ ŀƴ ¦ƴƭƛŎŜƴǎŜŘ wŜǎƛŘŜƴǘƛŀƭ IƻƳŜ ŀƴŘκƻǊ ƛƴ ǘƘŜ ƭƻŎŀƭ ǇǳōƭƛŎ ŎƻƳƳǳƴƛǘȅΦέ   

/ƘŀǇǘŜǊ рмоΦмтΦпΦн ά¦ƴƭƛŎŜƴǎŜŘ wŜǎƛŘŜƴǘƛŀƭ tŜǊǎƻƴ-Centered Support (Personal Options aƻŘŜƭύΧ¢his service may be 

ǇǊƻǾƛŘŜŘ ƛƴ ŀƴ ¦ƴƭƛŎŜƴǎŜŘ wŜǎƛŘŜƴǘƛŀƭ IƻƳŜ ŀƴŘκƻǊ ƛƴ ǘƘŜ ƭƻŎŀƭ ǇǳōƭƛŎ ŎƻƳƳǳƴƛǘȅΦέ  

Summary 

A reviewer conducted site visits for each IDDW agency that owns or leases settings where IDDW services are provided.  

The reviewer visited 100% of the licensed Facility-Based Day Habilitation/Pre-Vocational sites, all 4 bed or greater 

residential sites and a sample of the 3 bed or less residential sites.  The sample size of the 3 bed or less residential sites 

was determined by how the provider answered the survey.  The reviewer administered either the residential or the non-

residential protocol depending upon what type of sit is being reviewed. The settings followed the same site-specific 

review and validation process as all other settings.   

When a site review was completed, the IDDW agency received a separate report stating if each site was in compliance 

with this rule or to what degree it was not in compliance.  There was one report for each site detailing why the setting was 

not in compliance with this Rule.  The IDDW agency was required to submit a Plan of compliance for each site not in 

compliance within 30 days of receipt of the report.  ¢ƘŜ tƭŀƴ ŘŜǘŀƛƭŜŘ ǘƘŜ ŀƎŜƴŎȅΩǎ plan to come into compliance. BMS 

reviewed each plan and either accepted it or returned it to the agency for further remediation.  The flow chart below 

(Exhibit 2) exemplifies this process.  When a Plan of compliance was accepted, the agency received a letter stating such 

and was ǘƻƭŘ ǘƻ ŜȄǇŜŎǘ ŀ ǊŜǘǳǊƴ Ǿƛǎƛǘ ǘƻ ǊŜǾƛŜǿ ǘƘŜ ŀƎŜƴŎȅΩǎ compliance at a future unannounced date. 

If an IDDW provider failed to submit a Plan of compliance and was not actively working toward completing a Plan of 

compliance within an approved time frame, then BMS would have met with the agency to discuss how the members 

being served would be transitioned to other providers well before March 2022.  As of July 1, 2018, no providers have 

necessitated these steps by BMS.   

The initial round of reviews yielded the following data.   

Provider Self-Assessment Results -2015 

Setting Type   Total Compliant* Non-Compliant   
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Facility Based Day Habilitation 51 0  51 

Supported Employment  13 0  13 

Participant Centered Support 54 0  54 

ISS (serving 1-3 people) 

Participant Centered Support ς 18 0  18 

 Group Home (serving 4  

or more people) 

TOTAL 136 

*No providers were found, based on the self-assessment survey, to be totally compliant.  (Appendix M, page 138) 

Desk Review Results - 2016 (Appendix M Page 131) 

Setting Type (no settings were initially compliant) 

Priority I  Priority II  

Facility Based Day Habilitation*  10   41 

Supported Employment*   1   12 

Participant Centered Support - 9   45 

ISS (serving 1-3 people) 

Participant Centered Support *  3   6 

 Group Home (serving 4  

or more people) 

TOTALS 121/115  

*All Facility Based Day Habilitation settings, Supported Employment settings and Group Homes serving 4 or more people 

received an on-site review.  See Page 131 and 132 for Priority determining criteria.   

Initial On-Site Results  2016-2017 

Setting Type   Compliant Non-Compliant  Closed***  

Facility Based Day Habilitation  0  55   6 

Supported Employment*  

Participant Centered Support -  1  33   3 

ISS (serving 1-3 people) 
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Participant Centered Support  0  14   0 

 Group Home (serving 4  

or more people) 

TOTAL**   1  102   9 

*Page 5 of CMS Informational Bulletin September 16, 2011 regarding employment and employment related services 

Stateǎ ǘƘŀǘ ά²ŀƛǾŜǊ ŦǳƴŘƛƴƎ ƛǎ ƴƻǘ ŀǾŀƛƭŀōƭŜ ŦƻǊ ǘƘŜ ǇǊƻǾƛǎƛƻƴ ƻŦ ǾƻŎŀǘƛƻƴŀƭ ǎŜǊǾƛŎŜǎ ŘŜƭƛǾŜǊŜŘ ƛƴ ŦŀŎƛƭƛǘȅ ōŀǎŜŘ ƻǊ ǎƘŜƭǘŜǊŜŘ 

ǿƻǊƪ ǎŜǘǘƛƴƎǎΦέ  {ǳǇǇƻǊǘŜŘ 9ƳǇƭƻȅƳŜnt is not provided in settings licensed or leased by a provider. 

 **Providers incorrectly identified themselves in the provider survey.  For example, some incorrectly identified settings as 

owned or leased by the provider when an on-site revealed this was not the case.  Some listed a setting that was actually 

an office for service coordinators only.   

***Reasons for closure were not directly related to the Integrated Services Rule.   

Follow Up On-Site Results  2016 -2018 

Setting Type   Compliant Non-Compliant  Closed 

Facility Based Day Habilitation  55  0   0 

Supported Employment*  

Participant Centered Support -  33  0   0 

ISS (serving 1-3 people) 

Participant Centered Support ς  14  0   0 

 Group Home (serving 4  

or more people) 

 

No Settings were identified for Heightened Scrutiny.  
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Exhibit 2

Member Surveys Review Data Provider Surveys

Priority 1 Priority II

Site Visits
Projected Completion

Date 1/12/2018

Site Visits ς 30% Sample
Projected Completion

Date 1/12/2018

Setting Assessment 
Report

Setting Assessment 
Report

Revisit 
100% 

Annually

Criteria 
Met

Criteria 
Met

Revisit
100% 

Annually

Provider 
sends plan 

of 
compliance

Provider 
sends plan 

of 
compliance

Revisit 
100% 

Annually

Revisit at 
least 30% 
annually

BMS 
Approves

BMS 
Approves

Transition 
Members

Transition 
Members

YesYes

Yes
Yes

No No

No No
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Appendix A: Recommendations from the HCBS Regulatory Review  

11/24/14  

A complete copy of this report with appendices may be found at: 

http://www.dhhr.wv.gov/bms/Programs/Documents/WV%20Regulatory%20Review%20Report%20Final%20%2811-25-14%29.pdf  

 

Introduction 

In January 2014, the Centers for Medicare & Medicaid Services promulgated a final federal rule (CMS-2249-F and CMS 2296-F) to 

ensure that individuals receiving long term services and supports (LTSS) through home and community based services (HCBS) 

programs under 1915(c) and  1915(i) have full access to the greater community, including opportunities to seek employment and work 

in competitive integrated settings, engage in community life, control personal finances and receive services in the community to the 

same degree as individuals not receiving Medicaid HCBS. 

West Virginia contracted with The Lewin Group to guide development of a transition plan pursuant to 42 CFR 441.301(c)(6) that 

contains the actions the State will take to bring all West Virginia waivers into compliance with requirements set forth in 42 CFR 

441.301(c)(4-5).  West Virginia intends to work with the various providers, participants, guardians, and other stakeholders engaged in 

HCBS to implement this proposed transition plan. 

This report documents one component of the methodology and approach used to develop the transition plan, to conduct a regulatory 

review of the HCBS system. This report covers the methodology and the findings from the regulatory review process.  

Regulatory Review Methodology and Source Documents 

The development of a matrix of West Virginia waivers and supporting documentation provided a systematic method to assess areas of 

compliance and non-compliance with the new rule.  The Lewin Group developed the matrix through a series of steps. 

Step 1: Framing of Key Elements to Assess Compliance and Non-Compliance  

Lewin completed a comprehensive review of the new federal regulations and all supporting guidance released by CMS as contained in 

the Settings Requirements Compliance Toolkit1Φ  .ŀǎŜŘ ƻƴ ǘƘƛǎ ǊŜǾƛŜǿΣ ǘƘŜ άSummary of Regulatory Requirements for Home and 

Community Based Settingsέ guided our analysis.  

Step 2: Comprehensive Inventory of Waiver Services and Provider Types A cross All Populations   

²Ŝ ŎƻƴŘǳŎǘŜŘ ŀ ōŀǎƛŎ ǊŜǾƛŜǿ ƻŦ ǿŀƛǾŜǊ ŀǇǇƭƛŎŀǘƛƻƴǎ ŀƴŘ ŀƳŜƴŘƳŜƴǘǎ ŦƻǊ ŀƭƭ ǘƘǊŜŜ ƻŦ ²Ŝǎǘ ±ƛǊƎƛƴƛŀΩǎ ǿŀƛǾŜǊǎ όsee Appendix B) and 

created an inventory of relevant services and provider types for inclusion in the analysis.  The three waivers and proposed 

services/settings types to include in our analysis are listed in the table below.  

HCBS Waiver Services/Setting Type  Original 
Approval  

Date 

Effective 
Date 

Expiration 
Date 

                                                           
1 http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-

Community-Based-Services/Home-and-Community-Based-Services.html  

http://www.dhhr.wv.gov/bms/Programs/Documents/WV%20Regulatory%20Review%20Report%20Final%20%2811-25-14%29.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Downloads/Requirements-for-Home-and-Community-Settings.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Downloads/Requirements-for-Home-and-Community-Settings.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Home-and-Community-Based-Services.html
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Home-and-Community-Based-Services.html
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Aged and Disabled 
Waiver Program 
(ADW)  

¶ Case Management 

¶ Personal Assistance/Homemaker Service 

07/01/1985 07/01/2010 06/30/2015 

Intellectual/ 
Developmental 
Disabilities Waiver 
(IDDW) 
 
 

¶ Facility Based Day Habilitation 

¶ Participant -Centered Support 

¶ Respite 

¶ Service Coordination 

¶ Supported Employment 

¶ Electronic Monitoring/Surveillance System 
and On-Site Response 

¶ Skilled Nursing - Nursing Services by a 
Licensed Practical Nurse 

07/01/1985 07/01/2010 06/30/2015 

Traumatic Brain 
Injury Waiver 
Services (TBIW) 

¶ Case Management 

¶ Personal Attendant Services 

12/23/2011 02/01/2012 01/31/2015 

Step 3: Creation of a Qualitative Data Set  

Using the inventory, Lewin created a comprehensive qualitative data set that captured all relevant language from waiver applications, 

State regulatory documents, surveys and checklists on compliance and quality, and provider trainings.  The data was cleaned for 

consistency and accuracy.  The Lewin Group conducted a review across waivers globally, as well as settings/services that may be 

impacted by the rule across the categories listed in the table below. 

Types of source documents Relevant categories  by source 

¶ Waiver applications  

¶ Authorizing Legislation   

¶ State Rules and Operations 

¶ Provider training and manuals 

¶ Member handbooks 

¶ Setting-specific survey and certification 
review criteria  

 

¶ Definitions of services and settings  

¶ Certification and licensing (as applicable) 

¶ Participant rights 

¶ Participant choice of provider  

¶ Care planning processes including conflict of interest provisions 

¶ Enrollment procedures 

¶ Environmental standards 

¶ Restrictive interventions  

¶ Staff training  

¶ Support coordination/case management 

¶ (Others as appropriate) 

Step 4: Analysis of Source Language Against Federal Regulatory Requirements  

¦ǎƛƴƎ ǘƘŜ άSummary of Regulatory Requirements for Home and Community Based Settingsέ ŀǎ ŀ ƎǳƛŘŜΣ [Ŝǿƛƴ ǘƘŜƴ ǎȅƴǘƘŜǎƛȊŜŘ ǘƘŜ 

qualitative data for each setting and compiled areas of compliance and non-compliance.  Settings that may potentially isolate 

individuals and support coordination activities considered in potential violation of the new federal rules are included within the list of 

recommendations for potential change.  In addition to the data set, Lewin drew upon interviews of key West Virginia staff, as well as 

years of Lewin experience in the LTSS field, to identify strengths and areas for potential growth for the State for inclusion within the 

report and transition plan.  

http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Downloads/Requirements-for-Home-and-Community-Settings.pdf
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Results and Recommendations 

The Lewin Group presents recommendations across all waivers (Aged and Disabled Waiver Program, Intellectual/Developmental 

Disabilities and Traumatic Brain Injury Waiver Programs included in the review and when specific to a particular waiver, references are 

made. The information is organized by sections under the regulatory requirements for home and community-based settings:  

¶ CMS Descriptions for Institutional Settings and Qualities and Guidance on Settings that May Isolate Individuals  

¶ Provider Controlled Setting Elements to Assess per New Federal Requirements  

¶ Plan of Care Requirements for Modifications or Restrictions of ŀ tŀǊǘƛŎƛǇŀƴǘΩǎ wƛƎƘǘǎΤ ŀƴŘ 

¶ Conflict of Interest Standards.  

CMS Descriptions for Institutional Settings and Qualities and Guidance on Settings that May 

Isolate Individuals   

Lewin reviewed the waiver source documents against CMS guidance and descriptions for institutional settings and qualities.  Settings 

under this category are not home and community-based and include: a nursing facility; an institution for mental diseases; an 

intermediate care facility for individuals with intellectual disabilities; a hospital; or any other locations that have qualities of an 

institutional setting, as determined by the Secretary.  Those settings that are presumed to have qualities of an institution include:  

¶ Any setting that is located in a building that is also a publicly or privately-operated facility that provides inpatient institutional 

treatment,  

¶ Any setting that is located in a building on the grounds of, or immediately adjacent to, a public institution, or  

¶ Any other setting that has the effect of isolating individuals receiving Medicaid HCBS from the broader community of 

individuals not receiving Medicaid HCBS. 

CMS also provided guidance on settings that may isolate individuals and Lewin applied this guidance during our review of the source 

documents.  Settings with the following two characteristics may, but will not necessarily, meet CMS criteria for having the effect of 

isolating individuals: the setting is designed specifically for people with disabilities, and often even for people with a certain type of 

disability; and the individuals in the setting are primarily or exclusively people with disabilities and on-site staff provides many services 

to them.  Settings that may isolate individuals receiving HCBS from the broader community may have any of the following 

characteristics:  

¶ The setting is designed to provide people with disabilities multiple types of services and activities on-site, including housing, 

day services, medical, behavioral and therapeutic services, and/or social and recreational activities.  

¶ People in the setting have limited, if any, interaction with the broader community.  

¶ Settings that use/authorize interventions/restrictions that are used in institutional settings or are deemed unacceptable in 

Medicaid institutional settings (e.g. seclusion). 

LŜǿƛƴΩǎ ŦƛƴŘƛƴƎǎ ŦǊƻƳ ǘƘŜ ŀƴŀƭȅǎƛǎ ŀǊŜ ǇǊƻǾƛŘŜŘ ōŜƭƻǿΦ 

Positive Findings/Areas of Compliance 

¶ The following IDDW services are compliant with, or not subject to, the regulation as it relates to settings within the IDDW: 

Service Coordination and Patient-Centered Support.  Service Coordination and Patient Centered Support are provided in 

community settings which are not owned or leased by the provider.   

¶ Additionally, the Respite Agency service clearly specifies that it is not available in medical hospitals, nursing homes,   

psychiatric hospitals or rehabilitative facilities located either within or outside of a medical hospital which is in full support of 

the characteristics outlined in rule.  Respite: Agency is time limited and may not exceed limited to 30 days per year.   
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Recommendations / Areas of Potential Non-Compliance 

The following settings with the IDDW are meant to deliver and/or support community integration to waiver participants, although one 

or more items found in the language for each may need to be revised and updated to specifically comply with the CMS regulations. 

¶ Facility Based Day Habilitation- The facility-based nature of the service implies that participating individuals are isolated from 

the community. Additionally, the documents reviewed do not show that this service provides for meaningful community 

integration.  

¶ Supported employment- ¢ƘŜ ŘƻŎǳƳŜƴǘǎ ǊŜǾƛŜǿŜŘ ǎŀȅ ǘƘŜ ǎǳǇǇƻǊǘŜŘ ŜƳǇƭƻȅƳŜƴǘ Ƴǳǎǘ ōŜ ƻŦŦŜǊŜŘ ƛƴ άŀƴ ƛƴǘŜƎǊŀǘŜŘ 

ŎƻƳƳǳƴƛǘȅ ǿƻǊƪ ǎŜǘǘƛƴƎΣέ ƘƻǿŜǾŜǊ ǘƘŜǊŜ ƛǎ ƴƻ ǎǇŜŎƛŦƛŎŀǘƛƻƴ ŀǎ ǘƻ ǿƘŀǘ ǘƘŜ State does and does not classify as such a setting. 

Specific clarifying language surrounding this may be helpful. 

¶ Skilled Nursing (Nursing Services by a Licensed Practical Nurse) ς In addition to private homes, this service is allowable in: 

licensed group home, any ISS (Intensively Supported Setting), a licensed day program facility, and/or crisis sites. While the 

service and its related document do not appear to isolate the individual, the setting in which the service takes place may not 

comply with the regulations.  

¶ Electronic Monitoring/Surveillance System and On-Site Response- This service is allowable in: licensed group home, any ISS, 

a licensed day program facility, and/or crisis sites.έ While the service and its related document do not appear to isolate the 

individual, the setting in which the service takes place may not comply with the regulations. 

Services offered in both the ADW and TBIW appear to be offered in non-institutional settings compliant with the regulation. 

The exact setting(s) of services across the three waivers cannot be fully known without a provider survey. Lewin recommends that the 

State use results from the upcoming provider survey to determine compliance with the regulation.  

Provider Controlled Setting Elements to Assess per New Federal Requirements  

Under the new HCBS rule, particular elements of provider-controlled settings will be assessed.  Lewin reviewed the StateΩǎ ǎƻǳǊŎŜ 

documents and applied the CMS guidance on provider controlled settings.  This guidance includes that the participant receiving 

services shall have the following rights and freedoms:  

¶ Settings that are integrated within the community  

¶ A choice in where to live with as much independence as possible 

¶ Exercise informed choice  

¶ ! ǎŜǘǘƛƴƎ ǘƘŀǘ ŜƴǎǳǊŜǎ ǘƘŜ ƻƴŜΩǎ ǊƛƎhts and protections; and 

¶ A setting that optimizes personal autonomy.   

[ŜǿƛƴΩǎ ŦƛƴŘƛƴƎǎ ŦǊƻƳ ǘƘŜ ŀƴŀƭȅǎƛǎ ŀǊŜ ǇǊƻǾƛŘŜŘ ōŜƭƻǿΦ 

Positive Findings/Areas of Compliance 

¶ The State code for the IDDW provides clear guidance surrounding bedroom size, furnishings and quality and goes beyond 

what is typical for similar regulation found in other States. 

¶ The State code for the IDDW also requires licensed behavioral health centers to be accessible and compliant with Title III of 

the Americans with Disabilities Act. 

¶ Supported Employment Services within the IDDW άŀǊŜ ǎŜǊǾƛŎŜǎ ǘƘŀǘ ŜƴŀōƭŜ ƛƴŘƛǾƛŘǳŀƭǎ ǘƻ ŜƴƎŀƎŜ ƛƴ ǇŀƛŘΣ ŎƻƳǇŜǘƛǘƛǾŜ 

employment, in integrated community settings. The services are for individuals who have barriers to obtaining employment 

due to the nature and complexity of their disabilities. The services are designed to assist individuals for whom competitive 

employment at or above the minimum wage is unlikely without such support and services and need ongoing support based 
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ǳǇƻƴ ǘƘŜ ƳŜƳōŜǊΩǎ ƭŜǾŜƭ ƻŦ ƴŜŜŘΦέ  ¢Ƙƛǎ service is fully compliant with community integration standards outlined in the 

requirements. 

Recommendations / Areas of Potential Non-Compliance 

¶ For the IDDW, the behavioral health center regulation makes no reference to a limit on the number of beds in any given 

location. This could mean that subject settings could have more bedrooms than allowed by the CMS regulations and thus be 

considered as institutional settings. To amend this, the State could implement a cap on bedrooms per location in the 

regulations. 

¶ /ƘŀǇǘŜǊ рмо ƻŦ ǘƘŜ tǊƻǾƛŘŜǊ aŀƴǳŀƭ ŘŜŦƛƴŜǎ ŀƴ L{{ ŀǎ ŀ άǊŜǎƛŘŜƴǘƛŀƭ ƘƻƳŜ ǎŜǘǘƛƴƎ ǘƘŀǘ ƛǎ ƴƻǘ ƭƛŎŜƴǎŜŘ ōȅ ǘƘŜ hŦŦƛŎŜ ƻŦ IŜŀƭǘƘ 

CŀŎƛƭƛǘȅ ŀƴŘ [ƛŎŜƴǎǳǊŜ ǿƛǘƘ ƻƴŜ ǘƻ о ŀŘǳƭǘǎ ƭƛǾƛƴƎ ƛƴ ǘƘŜ ƘƻƳŜΦ ¢ƘŜ ƳŜƳōŜǊΩǎ ƴŀƳŜ ƛǎ ŜƛǘƘŜǊ ƻƴ ǘƘŜ ƭŜŀǎŜ ƻǊ ǘƘŜ ƳŜƳōŜǊ Ǉŀȅǎ 

rŜƴǘΦ bƻ ōƛƻƭƻƎƛŎŀƭΣ ŀŘƻǇǘƛǾŜ ƻǊ ƻǘƘŜǊ ŦŀƳƛƭȅ ƳŜƳōŜǊǎ ǊŜǎƛŘŜ ƛƴ ǘƘŜ ƘƻƳŜ ǎŜǘǘƛƴƎ ǿƛǘƘ ǘƘŜ ƳŜƳōŜǊΦέ  ¢ƻ ŎƻƳǇƭȅ Ŧǳƭƭȅ ǿƛǘƘ 

characteristics outlined for provider controlled settings, it may be beneficial to modify the definition of ISS to require a lease 

or written agreement with tenant/landlord protection to document protections that address eviction processes and appeals 

similar to those provided under West Virginia Tenancy law. 

¶ Given that the Utilization Management Contractor (UMC) is responsible for provider education, it may be beneficial to 

request that the ASO include the characteristics of community as well as steps to reach compliance within training content. 

¶ The State code for the IDDW nor any other document reviewed mentions that participants living in licensed behavioral health 

centers have access to the following elements required in the HCBS regulation: 

o Entrance doors lockable by the individual, with only appropriate staff having keys to doors- not addressed in waiver 

documents.  The State may need to add language addressing keys and locks to the behavioral health center regulation. 

o Roommate choice- not addressed in waiver documents. The State may need to add language addressing roommate 

choice to the behavioral health center regulation. 

o Freedom to furnish or decorate sleeping or living units-pg. 18 of the latest behavioral licensure regulation StateǎΥ άсΦсΦŜΦ  

CǳǊƴƛǎƘƛƴƎǎ ǎƘŀƭƭ ōŜ ƘƻƳŜƭƛƪŜ ŀƴŘ ǇŜǊǎƻƴŀƭƛȊŜŘΦέ Lǘ Ƴŀȅ ōŜƴŜŦƛǘ ǘƘŜ State to add language giving discretion on furnishing 

to the participant.  

o Access to visitors- The regulation calls for 24/7 access to visitors. The State may need to add language addressing visitors 

to the behavioral health center regulation. 

o Access to food- The regulation calls for 24/7 access to food.  The behavioral licensure regulation says 6.6.n.  Food 

services, when provided, shall: 6.6.n.1.  Meet or exceed national nutritional standards; 6.6.n.2.  Be planned with regularly 

documented assistance of a dietitian; and 6.6.n.3.  Provide well-balanced meals and snacks (pg. 19). It does not 

guarantee around the clock access to food. 

o Control over schedules and activities- The service definition of facility-based day habilitation does not appear to grant 

ǇŀǊǘƛŎƛǇŀƴǘǎ ŎƻƴǘǊƻƭ ƻǾŜǊ ǎŎƘŜŘǳƭŜǎ ŀƴŘ ŀŎǘƛǾƛǘƛŜǎ όŜΦƎΦ άŎŀǊǊȅ ƻǳǘ ŀǎǎƛƎƴŜŘ ŘǳǘƛŜǎέΣ άŀǘǘŜƴŘŀƴŎŜ ǘƻ ǿƻǊƪ ŀŎǘƛǾƛǘȅέύΦ ¢ƘŜ 

other service offerings do not appear to be relevant to this section of the regulation. 

tƭŀƴ ƻŦ /ŀǊŜ wŜǉǳƛǊŜƳŜƴǘǎ ŦƻǊ aƻŘƛŦƛŎŀǘƛƻƴǎ ƻǊ wŜǎǘǊƛŎǘƛƻƴǎ ƻŦ ŀ tŀǊǘƛŎƛǇŀƴǘΩǎ wƛƎƘǘǎ 

Under the new federal regulations, CMS provides guidance on plan of care requirements for modifications or restrictions of an 

ƛƴŘƛǾƛŘǳŀƭΩǎ ǊƛƎƘǘǎΦ  CƻǊ [ŜǿƛƴΩǎ ŀƴŀƭȅǎƛǎ ƻŦ ǘƘŜ ǎƻǳǊŎŜ ŘƻŎǳƳŜƴǘǎΣ ǿŜ ŀǇǇƭƛŜŘ ǘƘŜ /a{ ƎǳƛŘŀƴŎŜ ǘƻ ƻǳǊ ǊŜǾƛŜǿΦ  ¢ƘŜ ƎǳƛŘŀƴŎŜ notes if a 

right or freedom is modified or restricted, the following requirements must be documented in the person-centered service plan: 

¶ A specific assessed need which requires a modification or restriction of a specific right or freedom. 

¶ Positive interventions and supports used prior to any modifications to the person-centered service plan. 

¶ Less intrusive methods of meeting the need that were tried but did not work. 

¶ A clear description of the modification or restriction that is directly proportionate to the specific assessed need. 

¶ Regular collection and review of data to measure ongoing effectiveness of restricted right. 

¶ Established time limits for periodic reviews to determine if the modification is still necessary or can be terminated. 
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¶ Informed consent of the individual. 

¶ An assurance that interventions and supports will cause no harm to the individual. 

!ƴȅ ƳƻŘƛŦƛŎŀǘƛƻƴ ƻǊ ǊŜǎǘǊƛŎǘƛƻƴ ƻŦ ǘƘŜ ǇŀǊǘƛŎƛǇŀƴǘΩǎ ǊƛƎƘǘǎ ŀƴŘ ŦǊŜŜŘƻƳǎ Ƴǳǎǘ ōŜ ǎǳǇǇƻǊǘŜŘ ōȅ ŀ ǎǇŜŎƛŦƛŎ ŀǎǎŜǎǎŜŘ ƴŜŜŘ ŀƴŘ ōŜ 

approved by the participant or a legally authorized representative, who has the authority to restrict the specific right.  

[ŜǿƛƴΩǎ ŦƛƴŘƛƴƎǎ ŦǊƻƳ ǘƘŜ ŀƴŀƭȅǎƛǎ ŀǊŜ ǇǊƻǾƛŘŜŘ ōŜƭƻǿΦ 

Positive Findings/Areas of Compliance 

¶ The ADW has participant-directed goods and services that align with CMS HCBS guidelines and address person centered 

requirements.  

¶ The IDDW system has a broad and very easy to understand member handbook that can be used to build upon West Virginia 

person-centered practices.   

¶ The IDDW manual provides a broad list of rights granted to waiver participants. These address more general, program-wide 

protections rather than rights associated with or pertaining to any particular service.  

¶ The TBIW manual provides a broad list of rights granted to waiver participants. These address more general, program-wide 

protections rather than rights associated with or pertaining to any particular service.  Additionally, Chapter 512 of the 

Provider Manual indicates that goals and objectives ŀǊŜ άfocused on providing services that are person-centered, that 

promote choice, independence, participant-ŘƛǊŜŎǘƛƻƴΣ ǊŜǎǇŜŎǘΣ ŀƴŘ ŘƛƎƴƛǘȅ ŀƴŘ ŎƻƳƳǳƴƛǘȅ ƛƴǘŜƎǊŀǘƛƻƴΦέ 

¶ For all three waiver programs, the role of the Human Rights Committee (HRC) appears to provide a firm foundation to the 

overall protection of basic rights and any restrictions needed to ensure health and welfare.  

¶ The Service Coordination service supports the requirements of the HCBS rule in principle given that the definition specifies 

ǘƘŀǘ ŀƭƻƴƎ ǿƛǘƘ ǘƘŜ ƳŜƳōŜǊΣ ǎŜǊǾƛŎŜ ŎƻƻǊŘƛƴŀǘƛƻƴ ƛǎ άŀ ƭƛŦŜ-long, person-centered, goal-oriented process for coordinating the 

supports (both natural and paid), range of services, instruction and assistance needed by persons with developmental 

ŘƛǎŀōƛƭƛǘƛŜǎΧŘŜǎƛƎƴŜŘ ǘƻ ŜƴǎǳǊŜ ŀŎŎŜǎǎƛōƛƭƛǘȅΣ ŀŎŎƻǳƴǘŀōƛƭƛǘȅ ŀƴŘ Ŏƻƴǘƛƴǳƛǘȅ ƻŦ ǎǳǇǇƻǊǘ ŀƴŘ ǎŜǊǾƛŎŜǎΧΦ ŀƭǎƻ ŜƴǎǳǊŜǎ that the 

maximum potential and productivity of a member is utilized in making meaningful choices with regard to their life and their 

ƛƴŎƭǳǎƛƻƴ ƛƴ ǘƘŜ ŎƻƳƳǳƴƛǘȅέΦ   

Recommendations / Areas of Potential Non-Compliance 

¶ /ƻƴǎƛŘŜǊ ǎƘƛŦǘƛƴƎ ŦǊƻƳ άƳŜƳōŜǊέ ŀƴŘ άǇŀǊǘƛŎƛǇŀƴǘέ ƻǾŜǊ ǘƻ άǇŜǊǎƻƴέΦ άtŜǊǎƻƴ όƻǊ ǇŜƻǇƭŜύ ǿƘƻ ǊŜŎŜƛǾŜǎ ǎŜǊǾƛŎŜǎέ ƻǊ άǇŜǊǎƻƴ 

ǿƘƻ ǳǎŜǎ ǎŜǊǾƛŎŜǎέ ƛǎ Ƴƻǎǘ ŀŎŎŜǇǘŀōƭŜΦ  ¢ƘŜǎŜ ƪƛƴŘǎ ƻŦ ƭŀƴƎǳŀƎŜ ŎƘŀƴƎŜǎ ǿƛƭƭ ƳƻǾŜ ²Ŝǎǘ ±ƛǊƎƛƴƛŀ ǘƻǿŀǊŘ ǇŜǊǎƻƴ-centered 

thinking and full person-centered planning.  AdditionalƭȅΣ ŎƻƴǎƛŘŜǊ ŎƘŀƴƎƛƴƎ άŘƛǊŜŎǘ ŎŀǊŜ ǿƻǊƪŜǊέ ǘƻ άŘƛǊŜŎǘ ǎǳǇǇƻǊǘ 

ǇǊƻŦŜǎǎƛƻƴŀƭέΦ ¢ƘŜǊŜ ƛǎ ǎƛƎƴƛŦƛŎŀƴǘ ŀŘǾƻŎŀŎȅ ŀƴŘ ǎǘǊǳŎǘǳǊŜŘ ǇǊƻŎŜǎǎŜǎ ƴŀǘƛƻƴŀƭƭȅ ǘƻ ǇǊƻŦŜǎǎƛƻƴŀƭƛȊŜ ǘƘŜ ŘƛǊŜŎǘ ǎŜǊǾƛŎŜ 

workforce.   

¶ Throughout each waiver person-centered planning policy and praŎǘƛŎŜǎΣ ŎƻƴǎƛŘŜǊ ŎƘŀƴƎƛƴƎ ǘƘŜ ǿƻǊŘ άƎƻŀƭέ ǘƻ άƻǳǘŎƻƳŜǎέ ƻǊ 

ŀŘŘƛƴƎ ǘƘŜ ǿƻǊŘ άƻǳǘŎƻƳŜǎέ ǘƻ ǘƘŜ ŘŜǎŎǊƛǇǘƛƻƴΦ  ¢ƘŜ I/.{ ǊǳƭŜ ǳǎŜǎ ǘƘŜ ƭŀƴƎǳŀƎŜ ƻŦ άƎƻŀƭǎ ŀƴŘ ƻǳǘŎƻƳŜǎέΦ ¢ƻ ŦǳǊǘƘŜǊ 

advance the culture change toward person-centered thinking, training providers on ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ άƻǳǘŎƻƳŜǎέ ǿƛƭƭ ǇǊƻǾŜ 

critical.   

¶ CƻǊ ŀƭƭ ǘƘǊŜŜ ǿŀƛǾŜǊǎΣ ŎƻƴǎƛŘŜǊ ǎƘƛŦǘƛƴƎ ŦǊƻƳ ŀ ǎǘŀǊǘƛƴƎ Ǉƻƛƴǘ ƻƴ άƴŜŜŘǎέ όǿƘƛŎƘ ŦƻŎǳǎŜǎ ƻƴ ǿƘŀǘ ƛǎ άǿǊƻƴƎέ ƻǊ ǎŜŜƴ ŀǎ 

άǇǊƻōƭŜƳŀǘƛŎέύ ǘƻ ǿƘŀǘ ƳŀǘǘŜǊǎ ¢h ǘƘŜ ǇŜǊǎƻƴ ς wishes, desires and interests; then move onto needs.  Additionally, consider 

changing language that requires attendance of key staff to requiring contributions even if key staff are unable to be present 

or not present at the request of the individual. 

¶  ¢ƘŜ !5² ǇǊƻƎǊŀƳ ƛƴŘƛŎŀǘŜǎ ǘƘŀǘ άǘƘŜ ǇǊƛƳŀǊȅ purpose of the meeting is to evaluate health and safety.  All identified 

concerns with member health and safety must be addressed and reported using the IMS, and as appropriate, referred to 

!Řǳƭǘ tǊƻǘŜŎǘƛǾŜ {ŜǊǾƛŎŜǎέ.  Recommend that the language be revised to ensure that the meeting ensures that services and 

ǎǳǇǇƻǊǘǎ ŎƻƴǘƛƴǳŜ ǘƻ ƳŜŜǘ ǘƘŜ ǇŜǊǎƻƴΩǎ ƴŜŜŘǎ !b5 ǊŜǾƛŜǿ ŀƴȅ ŎƻƴŎŜǊƴǎ ŦƻǊ ƘŜŀƭǘƘ ƻǊ ǎŀŦŜǘȅΦ  CǳǊǘƘŜǊΣ ǊŜŎƻƳƳŜƴŘ ŜȄǇŀƴŘƛƴƎ 
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the description of concerns to include risk in levels such as the health and safety concern is worrisome to the team but 

generally okay with the person; very worrisome and requires some kind of response plan that everyone can agree upon, etc. 

¶ For the IDDW, interdisciplinary teams (IDTs) are historically different than a person-centered planning team and routinely 

come from a medical model approach, not a person-centered and person-directed approach. The current IDT process does 

not fully meet the HCBS regulations on person-centered planning.  For example, the HCBS rule requires that the planning 

process is clear that the person can request an update and revision at any time, the plan must reflect risk factors and 

ƳŜŀǎǳǊŜǎ ƛƴ ǇƭŀŎŜ ǘƻ ƳƛƴƛƳƛȊŜ ǘƘŜƳΣ ŀƴŘ ǘƘŜ Ǉƭŀƴ Ƴǳǎǘ ŀŘŘǊŜǎǎ ǿƘŜƴ ŀ ƳŜƳōŜǊ ŘƻŜǎ ƴƻǘ ǿŀƴǘ ŀ άǊŜǉǳƛǊŜŘέ L5¢ ǇŀǊǘƛŎƛǇŀƴǘΦ 

To more fully address the requirement that person-ŎŜƴǘŜǊŜŘ ǇƭŀƴƴƛƴƎ άƛƴŎƭǳŘŜǎ ǎǘǊŀǘŜƎƛŜǎ ŦƻǊ ǎƻƭǾƛƴƎ ŎƻƴŦƭƛŎǘ ƻǊ 

ŘƛǎŀƎǊŜŜƳŜƴǘ ǿƛǘƘƛƴ ǘƘŜ ǇǊƻŎŜǎǎέΣ ²Ŝǎǘ ±ƛǊƎƛƴƛŀ ŎƻǳƭŘ ŀŘŘ ƭŀƴƎǳŀƎŜ ƛƴ ǇƻƭƛŎȅ ŀƴŘ ƻǇŜǊŀǘƛƻƴǎ ǎǳŎƘ ŀǎΤ  

Service coordinators must work with the person who receives services and their legal/non-legal representatives 

and/or family members to choose a time and location that is convenient to them. Service coordination agencies must 

support service coordinators to facilitate and/or participate in person centered planning meetings that are not held 

during the traditional working hours of 8 am to 5 pm, Monday through Friday.  The person who receives services 

and/or their legal/non-ƭŜƎŀƭ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜ Ƴŀȅ ƛƴŘƛŎŀǘŜ ǘƘŜȅ Řƻ ƴƻǘ ǿƛǎƘ ǘƻ άŀǘǘŜƴŘέ ǘƘŜƛǊ person-centered planning 

meeting in person; and/or they may also indicate that they do not wish for someone else to attend in person.  As the 

person in charge of the meeting process, it is the decision of the person who uses services regarding who actually 

attends the planning meeting.  {ƘƻǳƭŘ ǘƘŜ ǇŜǊǎƻƴ ǊŜǉǳŜǎǘ ǘƘŀǘ ƻƴŜ ƻŦ ǘƘŜ άǊŜǉǳƛǊŜŘέ ǘŜŀƳ ƳŜƳōŜǊǎ ƴƻǘ ōŜ ƛƴ 

attendance, the Service Coordinator is required to:  

1) Find out from the person receiving services why they have requested the individual not attend; and see if any 

mutually agreeable resolution regarding their attendance can be reached; 

2) If a mutually agreeable resolution cannot be reached in time for the person-centered planning meeting, the Service 

Coordinator is required to gather information ahead of time so that the individual being requested to not attend can 

still contribute necessary information. 3) Document as part of the planning process who the person did not wish to 

have in attendance and why; what steps were taken to resolve any existing conflict and what steps will be taken 

going forward to address the situation. 

¶ Cultural considerations should also be included in all three waiver person-centered planning processes. For example, West 

Virginia could add to policy the following; 

The entire planning meeting process must take into consideration the culture of the person receiving services and their 

legal/non-legal representatives. Cultural considerations could include: 

Accessibility for people with disabilities and others with limited English proficiency, Time and location of meeting, 

Methods by which others are invited to the meeting, Clothing worn to the meeting, Language used during the meeting, 

Refreshments served during the meeting, Process for the meeting and Roles of each person in the meeting. 

¶ BŀǎŜŘ ƻƴ ǘƘŜ ǊŜǾƛŜǿŜŘ ŘƻŎǳƳŜƴǘǎΣ ²Ŝǎǘ ±ƛǊƎƛƴƛŀΩǎ !5² ƭŀŎƪǎ ǎǳǊǾŜȅǎ ŀƴŘκƻǊ ǉǳŀƭƛǘȅ ŘƻŎǳƳŜƴǘǎ ǘƘŀǘ ŀŘŘǊŜǎǎ ǘƘŜ ǊƛƎƘǘǎ ƻŦ 

individuals.  Updating the ADW Participant Experience Survey is one potential way to address this area of non-compliance. 

¶ The participant rights language within the IDDW may not provide depth as required by the HCBS regulation. Specifically, 

there is no language that includes the rights of participants within each service to ensure full community integration across 

the waiver.  For example, /ƘŀǇǘŜǊ рмо ǎǇŜŎƛŦƛŜǎ ǘƘŜ ƳŜƳōŜǊΩǎ ǊƛƎƘǘ ǘƻ ƘŀǾŜ ŀ ŎƘƻƛŎŜ ƻŦ ǇǊƻǾƛŘŜǊΣ ŀŘŘǊŜǎǎ ŘƛǎǎŀǘƛǎŦŀŎǘƛƻƴΣ ŀƴŘ 

to be free from abuse, neglect and financial exploitation.  They also have a right to choose who attends their IDT meeting, but 

ǘƘŜ άƻǳǘŎƻƳŜǎ-ƻǊƛŜƴǘŜŘέ ǊƛƎƘt to receive services in a community integrated setting, to visit and choose setting options, to 

control personal resources and furnish and decorate living space, to name a few, is not evident and therefore not likely 

consistently applied across provider-controlled settings. 

¶ The IDDW Member handbook specifies that regardless of Service Delivery Model, members are assigned a Service 

Coordinator.  Chapter 513 of the provider manual implies that the member can choose the service coordinator.  Some clarity 

in the Member handbook may be helpful. 

¶ The provided quality and review tools are similarly broad for the IDDW and only collect high-level data surrounding 

participant rights.  With these tools, there is no way to fully and adequately measure whether participants are able to 
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meaningfully act upon their rights.  The State may need to update their participant rights section of the provider manual to 

reflect this, as well as update the IPP components to ensure rights are adequately conveyed and implemented.  

¶ Based ƻƴ ǘƘŜ ǊŜǾƛŜǿŜŘ ŘƻŎǳƳŜƴǘǎΣ ²Ŝǎǘ ±ƛǊƎƛƴƛŀΩǎ TBIW lacks comprehensive quality and/or review tools that address the 

rights of individuals.  A participant and/or provider survey(s) is one potential way to address this area of non-compliance.  A 

crosswalk between the provider review tool and person-centered planning requirements outlined in rule may be beneficial to 

identifying areas to strengthen.  Similarly, working with UMC to modify, as appropriate, the self-review tool to collect 

outcomes associated with rights may prove useful to providing an overall picture of the quality of services.  

¶ While the Human Rights Committee role is critical to ensuring protection, it may benefit West Virginia to strengthen provider 

training and quality provisions to clearly specify the characteristics outlined within the HCBS rule for inclusion in a person-

centered plan (e.g. clearly articulating the assessed need which requires a modification or restriction, the interventions used 

prior to the modification or restriction, a clear description of the modification or restriction as proportionate with the need, 

and periodic review and collection of data to monitor).  

¶ Consider updating the member handbooks for the ADW and TBIW programs to match new CMS person centered 

requirements. 

Conflict of Interest Standards 

Under the new HCBS rule, the conflict of interest standards apply to all individuals and entities, public or private.  Lewin reviewed the 

West Virginia source documents applying the CMS guidance that at a minimum, the agents must not be any of the following: 

¶ Related by blood or marriage to the individual, or to any paid caregiver of the individual. 

¶ Financially responsible for the individual. 

¶ Empowered to make financial or health-related decisions on behalf of the individual. 

¶ Have a financial relationship, compensation, and ownership or investment interest2  in any entity that is paid to provide care 

for the individual. 

Conflict of interest standards must be defined in a manner that ensures the independence of individual and agency agents who 

conduct (whether as a service or an administrative activity) the independent evaluation of eligibility for State plan HCBS, who are 

responsible for the independent assessment of need for HCBS, or who are responsible for the development of the service plan.  

[ŜǿƛƴΩǎ ŦƛƴŘƛƴƎǎ ŦǊƻƳ ǘƘŜ ŀƴŀƭȅǎƛǎ ŀǊŜ ǇǊƻǾƛŘŜŘ ōŜƭƻǿΦ 

Positive Findings/Areas of Compliance 

¶ The ADW and TBIW program includes guidance that prevents entities and/or individuals that have responsibility for service 

plan development from providing other direct waiver services to the participant.  

Recommendations / Areas of Potential Non-Compliance 

¶ The IDDW manual does not appear to include language that explicitly prohibits conflict of interest and/or provides guidance 

ƻƴ άŦƛǊŜǿŀƭƭǎέ ŀƴŘ ƻǘƘŜǊ conflict mitigation techniques for providers offering both case management and direct services.  To 

comply with CMS regulation, the State may wish to adopt language found in the TBIW and/or ADW programs to include 

conflict of interest guidance for IDDW providers. 

¶ Chapter 501 of the Provider Manual indicates that an agency may provide both Case Management (CM) and Personal 

Assistance/Homemaker Services for members of the ADW program.  There are requirements around the need for the 

provider to have a separate certification and provider number and separate staffing.  Additionally, it is StateŘ ǘƘŀǘ ά/ƻƴŦƭƛŎǘǎ 

                                                           
2   As defined in § 411.354 found at https://www.kirschenbaumesq.com/article/pdf/001838-42-cfr-411354-financial-relationship-

compensation-and-ownership-or-investment-interest.pdf  

https://www.kirschenbaumesq.com/article/pdf/001838-42-cfr-411354-financial-relationship-compensation-and-ownership-or-investment-interest.pdf
https://www.kirschenbaumesq.com/article/pdf/001838-42-cfr-411354-financial-relationship-compensation-and-ownership-or-investment-interest.pdf
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of interest and self-ǊŜŦŜǊǊŀƭ ŀǊŜ ǇǊƻƘƛōƛǘŜŘΦέ  ¢ƘŜ ǇǊƻǾƛŘŜǊ Ƴǳǎǘ ƘŀǾŜ ǿǊƛǘǘŜƴ ǇƻƭƛŎƛŜǎ ŀƴŘ ǇǊƻŎŜŘǳǊŜǎ ǘƘŀǘ ǇǊƻǘŜŎǘ ǘƘŜ ǊƛƎƘǘǎ 

of members to request a transfer to a different agency, address dissatisfaction, and maintain confidentiality to name a few.  

The ADW program monitors conflict of interest by monitoring providers initially and on an ongoing basis in the Continuing 

Certification process.  There is separation of agency types: Case Management and PA/Homemaker. Case Management 

agencies are certified and monitored separately, and PA/Homemaker agencies are monitored separately.  The ADW 

Monitoring tool could be strengthened to monitor conflict of interest more closely.  The CM Monitoring tool does not appear 

to include a review of conflict of interest.  The same may be true for the TBIW as well given that the TBIW does allow case 

management and direct services as long as similar provisions are in place.   

The current language for the TBIW and ADW programs appear to meet the requirements of CMS but could be strengthened, while 

there is no indication of conflict of interest prevention or mitigation in any IDDW document. The State should consider amending the 

provider manual and other appropriate policies and/or guidelines to strengthen conflict of interest standards. 

Conclusion 

The passage of the final HCBS rule adds value to the regulatory nature of HCBS 

by establishing characteristics of residential and non-residential settings and further promoting opportunities for individuals to have 

access to the benefits of community living available to all U.S. citizens.  The changes to the HCBS regulation essentially establish an 

outcomes-oriented foundation to Medicaid funded HCBS and further solidifies the individual as the center of the system in a position 

ƻŦ ŎƘƻƛŎŜ ŀƴŘ ŎƻƴǘǊƻƭΦ ¢ƘŜ ƴŜǿ ǊǳƭŜ ǎǳǇǇƻǊǘǎ ŀƴŘ ōǳƛƭŘǎ ǳǇƻƴ ǘƘŜ ƭƻƴƎǎǘŀƴŘƛƴƎ /a{ Ǿƛǎƛƻƴ ǘƻ άŎǊŜŀǘŜ ŀ ǎǳǎǘŀƛƴŀōƭŜΣ ǇŜǊǎƻƴ-driven 

long-term support system in which people with disabilities and chronic conditions have choice, control and access to a full array of 

ǉǳŀƭƛǘȅ ǎŜǊǾƛŎŜǎ ǘƘŀǘ ŀǎǎǳǊŜ ƻǇǘƛƳŀƭ ƻǳǘŎƻƳŜǎΣ ǎǳŎƘ ŀǎ ƛƴŘŜǇŜƴŘŜƴŎŜΣ ƘŜŀƭǘƘ ŀƴŘ ǉǳŀƭƛǘȅ ƻŦ ƭƛŦŜέΦ   ²Ŝǎǘ ±ƛǊƎƛƴƛŀ Ŏŀƴ ǳǎŜ ǘƘŜ new rule 

as another tool in the toolbox (along with other federal opportunities such as the Administration for Community Living  No Wrong 

Door Planning Grants and existing Money Follows the Person Demonstrations) to meet  State desired goals for Medicaid HCBS.  A 

model home and community-based system is driven by a StateΩǎ Ǿƛǎƛƻƴ ŀƴŘ ƛƴŦǊŀǎǘǊǳŎǘǳǊŜ ŀƴŘ ŘŜǾŜƭƻǇŜŘ ǘƘǊƻǳƎƘ ǎǘǊƻƴƎ ǎǘŀƪŜƘƻƭŘŜǊ 

involvement.  The final HCBS rule has direct impact on person-centered planning, housing and employment and associated State 

infrastructure.  This regulatory review provides a foundation to changes that will strengthen the home and community-based service 

delivery system.  Blended with the provider survey process, a component of the StateΩǎ ŜƴǾƛǊƻƴƳŜƴǘŀƭ ǎŎŀƴΣ ²Ŝǎǘ ±ƛǊƎƛƴƛŀ ǿƛƭƭ ƘŀǾŜ ŀ 

solid plan to transform the delivery system to fully include all individuals regardless of need, within their communities in a meaningful 

way.  
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Appendix B: Crosswalk for the Systemic Assessment of Existing Code and 

Regulations Relevant to the West Virginia HCBS State Transition Plan 

 

The following West Virginia Code, Rules, Regulations and Policies were reviewed in the 

completion of this document: 
¶ Chapter 501(Aged and Disabled Waiver)Bureau for Medical Services Manual, http://www.dhhr.wv.gov/bms/Pages/Chapter-

501-Aged-and-Disabled-Waiver.aspx 

¶ Chapter 512 (Traumatic Brain Injury Waiver) Bureau for Medical Services Manual  

http://www.dhhr.wv.gov/bms/Pages/Chapter-512-Traumatic-Brain-Injury-Waiver.aspx   

¶ Chapter 513 (Individuals with Developmental Disabilities Waiver) Bureau for Medical Services Medicaid Manual, 

http://www.dhhr.wv.gov/bms/Pages/Chapter-513-Intellectual-and-Developmental-Disabilities-Waiver-%28IDDW%29.aspx 

¶ Code of State Rules 64 CSR 11, Behavioral Health Centers, http://apps.sos.wv.gov/adlaw/csr/rule.aspx?rule=64-11.  This 

includes to IDD Waiver Programs. 

¶ Code of State Rules 64 CSR 74, Behavioral Health Consumer Rights.  This includes ǘƘŜ ǊƛƎƘǘǎ ƻŦ άΧƛƴŘƛǾƛŘǳŀƭǎ ǿƛǘƘ ƳŜƴǘŀƭ 

illness, developmental disabilities or ǎǳōǎǘŀƴŎŜ ŀōǳǎŜΦέ ό{ŜŎǘƛƻƴ нΦпύΣ http://apps.sos.wv.gov/adlaw/csr/rule.aspx?rule=64-74   

This includes IDD Waiver Programs.   

¶ Code of State Rules 76 CSR 3, West Virginia State Plan for Aging.  This includes individual rights for the ADW members.   

http://apps.sos.wv.gov/adlaw/csr/rule.aspx?rule=76-03 

¶ DHHR Room and Board Policy for Individuals with Developmental Disabilities.  

http://www.dhhr.wv.gov/bcf/Documents/RBC%20Request%20to%20Provide%20Policy  

¶ Code of State Rules 37 CSR 1 Real Property   http://www.legis.State.wv.us/WVCODE/ChapterEntire.cfm?chap=37&art=1 

¶ Note:  - 64 CSR 74 does not have an enforcement section.   

¶ Chapter 501(Aged and Disabled Waiver) and Chapter 512 (Traumatic Brain Injury Waiver) do not have provisions for services 

to be provided in provider owned or leased settings.   

http://www.dhhr.wv.gov/bcf/Documents/RBC%20Request%20to%20Provide%20Policy.pdf 

 

Federal Regulation Areas of Compliance in State 
Standards 

Remediation Required Projected 

Completion Date 

The setting is integrated in, and 
supports full access of, 
individual receiving Medicaid 
HCBS to the greater 

communityΧto the same degree 

of access as individuals not 
receiving Medicaid HCBS.  

The Bureau for Medical Services 
waiver manuals for ADW 
(Chapter 501 Aged and Disabled 
Waiver Bureau for Medical 
Services Manual [compliant]), 
TBIW (Chapter 512 Traumatic 
Brain Injury Waiver)Bureau for 
Medical Services Manual 
[compliant]) and IDDW (Chapter 
513 Individuals with 
Developmental Disabilities 

Implement new Home and 
Community-Based Services 
Administration rule that 
describes the characteristics 
required of all settings in which 
HCBS are provided and requires 
that individuals have access to 
the greater community to the 
same degree of access as 
individuals not receiving 
Medicaid HCBS.  These 

1/1/2019 

 

http://www.dhhr.wv.gov/bms/Pages/Chapter-501-Aged-and-Disabled-Waiver.aspx
http://www.dhhr.wv.gov/bms/Pages/Chapter-501-Aged-and-Disabled-Waiver.aspx

































































































































































































































































